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Court of Appeals of the District of Columbia. 


No. 3722. 

Jacob A. Ruedy et al., Appellants, 

vs. 

Gilbank Twigg. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 56734. 

Jacob A. Ruedy and Casper O. Ruedy, Plaintiffs, 

vs. 

Gilbank Twigg, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 19, 1914. 

At Law. 

No. 56734. 

Jacob A. Ruedy and Casper O. Ruedy, Plaintiffs, 

v. 

Gilbank Twigg, Defendant. 

The plaintiffs, Jacob A. Ruedy and Casper 0. Ruedy, citizens of 
the District of Columbia, sue the defendant, Gilbank Twigg, a citizen 
of Virginia, for that: 

1—3722a 
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( 1 ) On or about the 23rd day of June, 1913 they entered into a 
written contract with ‘Leeds Manor Orchards, Limited, by Gilbank 
Twigg President', a copy of which is hereto attached, marked “Ex¬ 
hibit A ”, and made a part of this declaration. When the said con¬ 
tract was signed the understanding between all the parties to it was 
that the property to be sold under it should be transferred by the 
defendant, the owner thereof, to Leeds Manor Orchards, Limited, a 
corporation; but by the mutual consent of all the parties to the con¬ 
tract, the land was not so transferred, and the defendant, with the 
consent of the plaintiffs, adopted the contract as his personal under¬ 
taking, and it was henceforth treated by all parties to it as the de¬ 
fendant's personal contract, and he finally terminated it in his own 
name and acting for himself personally. The said contract granted 

the plaintiffs the exclusive agency for the sale of six hundred 

2 (600) acres of land already planted in apple trees, and about 
twenty-four hundred (2,400) acres, more or less, of land 

suitable for planting in apple trees, and gave them a commission of 
twenty-five per cent (25%) on all sales as compensation for their 
services and expenses, which commissions would have amounted in 
the aggregate to more than two hundred and fiftv thousand dollars 
($250,000). 

The plaintiffs immediately established an office and proceeded to 
sell the lands specified in the aforementioned contract according to 
the terms and provisions thereof, and while so engaged, the de¬ 
fendant on the 3rd day of January 1914, by a written notice, 
arbitrarily and without any good or sufficient reason declared the 
said contract terminated and ordered the plaintiffs not to offer any 
part of the said lands for sale to the great damage of the plaintiffs. 

Wherefore, the plaintiffs claim damages in the sum of One 
Hundred and Fifty Thousand Dollars ($150,000), with interest 
thereon from the 3rd day of January, 1914, exclusive of all set 
offs and just grounds of defense, besides the costs of this suit. 

(2) The plaintiffs sue the defendant for moneys payable by the 
defendant to the plaintiffs; for goods sold him and delivered by 
the plaintiffs to the defendant; and for work done and materials 
provided by the plaintiffs for the defendant at his request; and for 
money lent by the plaintiffs to the defendant; and for money paid 
by the plaintiffs to the defendant at his request; and for money found 
to be due from the defendant to the plaintiffs on accounts stated be¬ 
tween them; and the plaintiffs claim One Hundred and Fifty 

3 Thousand Dollars ($150,000), with interest thereon from the 
3rd day of January, 1914, exclusive of all set offs and just 

grounds of defense, besides the costs of this suit. 

BAILEY & BAILEY, 
Attorneys for Plaintiffs. 


Affidavit of Casper 0. Ruedy. 

* ■ * • * * * * 4c 

State op Pennsylvania, 

County of Allegheny , ss: 

Casper O. Ruedy being by me first duly sworn according to law, 
deposed and said: 

That he is the same Casper O. Ruedy who is named as a plaintiff 
in the above entitled cause wherein Gilbank Twigg is named as de¬ 
fendant, and Jacob’ A. Ruedy and Casper O. Ruedy are named as 
plaintiffs. 

That the statements contained in the special count of the de¬ 
claration are each and every one true and correct. 

That the defendant has no just grounds of defense thereto by set 
off or otherwise. 

CASPER O. RUEDY. 

Subscribed and sworn to before me this 10th day of March, A. D., 
1914. 

[seal.] JOHN F. BRYEN, 

Notary Public. 

My commission expires April 22, 1917. 

4 Affidavit of Jacob A. Ruedy. 

* * * * * ♦ * 

State of Louisiana, 

Parish of Orleans , ss: 

Jacob A. Ruedy being by me first duly sworn according to law, de¬ 
posed and said: 

That he is the same Jacob A. Ruedy who is named as a plaintiff 
in the above entitled cause wherein Gilbank Twigg is named as de¬ 
fendant, and Jacob A. Ruedy and Casper 0. Ruedy are named as 
plaintiffs. 

That the statements contained in the special count of the de¬ 
claration are each and every one true and correct. 

That the defendant has no just grounds of defense thereto by set 
off or otherwise. 

JACOB A. RUEDY. 

Subscribed and sworn to before me this 14th day of March, A. D., 
1914. 

[seal.] SCOTT E. BEER, 

Notary Public, 


My commission never expires. 
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‘‘Exhibit A.” 

Agreement. 

This agreement, made this 23rd day of June, 1913, by and between 
Leeds Manor Orchards, Ltd., party of the first part, and J. A. 
Ruedy and C. 0. Ruedy, both of Washington, D. C., parties of 
the second part. 

5 Witnesseth: That whereas, the said party of the first part 
is the owner of six hundred (600) acres of land now planted 

in apple trees about two years old, and of about two thousand four 
hundred (2,400) acres, more or less, of unplanted land, all of said 
land being located in the County of Fauquier, in the State of 
Virginia, and the said party of the first part, is desirous of selling all 
said land in small tracts, duly planted to apple trees, and 

Whereas, the said parties of the second part are salesmen, practiced 
in the selling of such lands and are willing to undertake the sale of 
said lands. 

Now, therefore, this agreement is to this effect; The said party 
of the first part authorized and empowers the said parties of the 
second part to sell said lands, in small tracts, giving the said parties 
of the second part the exclusive rights of sale of the above mentioned 
property, the lands already planted may be sold first. The first 
fifty (50) acres shall be sold at not less than the price of $300. per 
acre, out of w’hich the said party of the first part agrees to pay the 
said parties of the second part a commission of twenty-five per 
centum (25%), said commission to be paid out of the first moneys 
received by the said party of the first part on each of said sales. 
When the said fifty acres are sold, the price of the remaining 
planted land may be increased by the party of the first part and 
when the price shall have been increased so as to net the party of 
the first part $300.00 per acre for the land sold then the commissions 
paid to the said parties of the second part are to be increased 
proportionately, but not to exceed on any sales the amount 

6 of thirty-three and one-third per centum (33-1/3%). When 
all the land now’ planted is sold, the said party of the first 

part agrees to plant such of the remaining tw T o thousand four 
hundred acres, more or less, as is practicable, in apple trees, thereby 
furnishing to the said parties of the second part additional planted 
acreage to sell, or to allow them to sell said land subject to plant¬ 
ing and guaranteed care for five years. 

The party’ of the first part further agrees to take proper and 
adequate care of all the present orchard land for three years, and 
for five years all other land hereafter planted to apple trees, the land 
to be sold free from all incumbrances, and taxes to be adjusted and 
paid by the party of the first part until date of transfer. The said 
party of the first part also agrees to divide the said lands as soon as 
convenient after they are sold, and to construct such roads through 
said lands as seems advisable, the intention being to give each 
land purchased a convenient outlet to the main highway. It is 
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further agreed by the said party of the first part that when prospective 
purchasers are taken to the* station of Markham, Va., by the said 
parties of the second part, it will pay all expenses of transporting 
said purchasers from Markham to the land, showing them the 
same and providing for their entertainment while there. The said 
party of the first part also agrees to pay to the said parties of the 
second part the commissions herein and hereafter agreed upon, 
upon all lands sold, whether sold by the parties of the second part, 
the party of the first part, or any other person, provided that the 
parties of the second part shall give their best and undivided efforts 
to the sale of said lands. 

7 The said parties of the second part, on their behalf, agree 
to use their best endeavors to sell said lands as hereinbefore 

set out, accepting the commissions hereinbefore named and here¬ 
after to be agreed upon as their full compensation for all their 
work and services in connection therewith, expressly agreeing them¬ 
selves to pay all the expenses which they may incur in the sale and 
advertising of the property, and the expenses of prospective pur¬ 
chasers to the town of Markham, Va., en route to and from the said 
land, and expressly accepting the terms and conditions of operation 
herein set out. 

And it is mutually agreed between the parties hereto that the 
terms of payment for the lands sold shall be fixed and determined 
by the party of the first part- and that the deeds shall be trusteed 
for the purposes of conveying and receiving payments thereon; and 
further that this contract shall not be in force and effect after the 
1st day of January 1914, unless in the meantime the said parties 
of the second part shall have sold at least one hundred acres of the 
said land now planted to orchards, on terms and conditions satisfac¬ 
tory to the party of the first part. If, however, this condition is 
complied with, then this contract shall be in full force and effect 
until dissolved by mutual consent of both parties, provided that the 
parties of the second part continue to energetically and intelligently 
prosecute the sale of the aforesaid land to the satisfaction of the 
party of the first part. Since it is proposed in selling contract to 
give title to purchaser without further payment in the* event of his 
death after 50% of purchase price has been paid, that par- 

8 ties of second part do hereby agree to refund to party of the 
first part the commission on said sale. 

Witness the following signatures the day and year first herein¬ 
before written. 

LEEDS MANOR ORCHARDS, LTD., 
By GILBANK TWIGG, 

President. 

C. 0. RUEDY. 

J. A. RUEDY. 

Witness^: 

GODFREY M. S. TATE. 
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Pleas. . 

Filed April 11, 1914. 

******* 

1. The defendant for plea to the first count of the plaintiffs' dec¬ 
laration says that he did not promise in manner and form as alleged. 

2. The defendant for plea to the second count of said declaration 
says that he did not promise in manner and form as alleged. 

HENRY P. BLAIR, 

Attorney for Defendant. 

Joinder of Issue. 

Filed April 24, 1914. 

******* 

The plaintiffs join issue with the defendant upon the defendant’s 
pleas to the first and second counts of the plaintiffs’ decla- 

9 ration. 

BAILEY & BAILEY, 

Attorneys for Plaintiffs. 

Amended Declaration. 

Filed January 10, 1918. 

******* 

The plaintiff's, Jacob A. Ruedy and Casper 0. Ruedv, citizens of 
the District of Columbia, sue the defendant, Gilbank Twigg, a citi¬ 
zen of Virginia, for that: 

On or about the 23rd day of June, 1913 they entered into a writ¬ 
ten contract with “Leeds Manor Orchards, Limited, by Gilbank 
Twigg, President ’, a copy of which is hereto attached, marked 
“Exhibit A”, and made a part of this declaration. When the said 
contract was signed the understanding between all of the parties to 
it was that the property to be sold under it should be transferred by 
the defendant, who was then the owner thereof, to Leeds Manor 
Orchards, Limited, a corporation; but by the mutual consent of 
the parties to the contract the land was not so transferred, and the 
defendant, with the consent of the plaintiffs, adopted the contract 
as his personal undertaking, and it was treated by all parties to it 
as the defendant’s personal contract during the entire period of its 
existence. 

The said contract granted the plaintiffs the exclusive agency for 
the sale of six hundred (600) acres of land already planted in apple 
trees, and about twenty-four hundred (2,400) acres, more or 

10 less, of land suitable for planting in apple trees, and gave 
them a commission of twenty-five per cent (25%) on the 


(uj )c), us compensation tor tneir services ana expenses, wnicn com¬ 
mission was to be paid out of the first moneys received from each 
sale, and which commission would have amounted in the aggregate 
to more than two hundred and fifty thousand dollars ($250,000). 
Immediately after this contract was entered into, the plaintiffs 
herein established an office, organized a selling campaign and pro¬ 
ceeded to sell the lands specified in the aforementioned contract, 
according to the terms and provisions thereof. 

In accordance with their rights and obligations under this con¬ 
tract, the plaintiffs on or about the 13th day of September, 1913 
submitted to the defendant for his acceptance a contract for the 
purchase of thirty-five (35) acres of land planted in orchards, 
signed by the purchaser, C. C. Johnson, of Philadelphia, Pa., which 
contract the defendant accepted and has since treated as satisfactory 
to him, but has failed and arbitrarily refused to pay to the plain¬ 
tiffs their commission thereon, amounting to twenty-six hundred * 
and twenty-five dollars ($2,625), to which they are fairly entitled 
under their contract and which they have often demanded of the 
defendant. 

On or about the 16th day of October, 1913, the plaintiffs sub¬ 
mitted to the defendant for his acceptance a contract for the pur¬ 
chase of twenty-five (25) acres of this land, signed by the pur¬ 
chaser, one St. J. R. Marshall, of Washington, D. C. The 
11 terms of this contract were submitted to the defendant for 
his approval before the contract was signed bv the pur¬ 
chaser. The defendant approved said terms and agreed to accept 
the said contract when presented to him for acceptance; but for 
the purpose of preventing the plaintiffs from complying with that 
clause of the contract which required them to sell one hundred 
(100) acres of planted land by the 1st day of January, 1914, the 
defendant herein arbitrarily refused to accept said contract. 

On or about the 1st day of November, 1913, the plaintiffs sub¬ 
mitted to the defendant for his acceptance a contract for the pur¬ 
chase of ten (10) acres of land planted in orchards, signed by the 
purchaser, C. K. Mallory, of Syracuse, New York; but forjhe pur¬ 
pose of preventing the plaintiffs from complying with tM t clause • 
of their contract which required them to sell one hundrai (100) 
acres of planted land by the 1st day of January, 1914, the defend¬ 
ant herein arbitrarily refused to accept said contract. 

On or about the 10th day of December, 1913 the plaintiffs sub¬ 
mitted to the defendant for his acceptance a contract for the pur¬ 
chase of twenty (20) acres of this land, signed by the purchaser, 

R. C. Marshall, of Norfolk, Virginia; but for the purpose of pre¬ 
venting the plaintiffs from complying with that clause of the con¬ 
tract which required them to sell one hundred (100) acres of 
planted land by the 1st day of January, 1914, the defendant herein 
arbitrarily refused to accept said contract. 

On or about the 29th day of December, 1913 the plaintiffs sub¬ 
mitted to the defendant for his acceptance a contract for tlie pur-v^, 

w • l' t * * * . . , 
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chase of ten (10) acres of this land, signed by the purchaser, 

12 A. S. Carter, of Washington, D. C.; but for the purpose of 
preventing the plaintiffs from complying with that clause 

of the contract which required them to sell one hundred (100) 
acres of planted land by the 1st day of January, 1914, the defend¬ 
ant herein arbitrarily refused to accept said contract. 

The failure and arbitrary refusal of the defendant to accept the 
contracts submitted to him by the plaintiffs has greatly embarrassed 
the plaintiffs in the sale of these lands, and had prevented them from 
securing many contracts for the purchase of tracts of the land other 
than those which they have secured. 

The plaintiffs were always during the time which this contract 
was in force and effect, ready, able and willing to perform all of 
their obligations of any nature whatsoever under it, and they did 
perform all their obligations of any nature whatsoever under the 
contract. 

The defendant has failed and refused to perform his obligations 
under the said contract (Exhibit “A”), and on or about the 3rd day 
of January, 1914, the defendant notified the plaintiffs that his con¬ 
tract with them was at an end, because of their failure to sell suffi¬ 
cient acreage to make their contract with him a continuing one; 
and he further notified them that they were no longer, in any way, 
connected with the sale of the said property, and they were not to 
take anyone to or on the property. 

Wherefore, the plaintiffs claim damages in the sum of One Hun¬ 
dred and Fifty Thousand Dollars ($150,000), with interest thereon 
from the 3rd day of January, 1914, exclusive of all set-offs and just 
grounds of defense, besides the costs of this suit. 

13 The plaintiffs sue the defendant for moneys payable by 
the defendant to the plaintiffs; for goods sold him and deliv¬ 
ered by the plaintiffs to the defendant; and for work done and ma¬ 
terials provided by the plaintiffs for the defendant at his request; 
and for money lent by the plaintiffs to the defendant; and for 
money paid by the plaintiffs to the defendant at his request; and 
for money found to be due from the defendant to the plaintiffs on 
accounts stated between them; and the plaintiffs claim One Hundred 
and Fifty Thousand Dollars ($150,000), with interest thereon from 
the 3rd day of January, 1914, exclusive of all set offs and just 
grounds of defense, besides the costs of thi3 suit. 

JOSEPH W. BAILEY, 
WELDON M. BAILEY, 

Attorneys for Plaintiffs. 

Affidavit of Jacob A. Ruedy. 

******** 

State op-, 

Parish of -, ss: 

Jacob A. Ruedy being by me first duly sworn according to law, 
deposed and said: 
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That he is the same Jacob A. Ruedy who is named as a plaintiff 
in the above entitled cause wherein Gilbank Twigg is named as de¬ 
fendant, and Jacob A. Ruedy and Casper 0. Ruedy are named as 
plaintiffs. 

That the statements contained in the special count of the declara¬ 
tion are each and every one true and correct. 

14 That the defendant has no just grounds of defense thereto 
by set-off or otherwise. 

JACOB A. RUEDY. 

Subscribed and sworn to before me this 10th day of January, 
A. D., 1918. 

[seal.] MARY W. GOODWIN, 

Notary Public. 

Affidavit of Camper 0. Ruedy. 

**♦*♦♦♦ 

State of-, 

County of -, ss: 

Casper O. Ruedy being by me first duly sworn according to law, 
deposed and said : 

That he is the same Casper 0. Ruedy who is named as a plaintiff 
in the above entitled cause wherein Gilbank Twigg is named as 
defendant, and Jacob A. Ruedy and Casper 0. Ruedy are named as 
plaintiffs. 

That the statements contained in the special count of the declara¬ 
tion are each and every one true and correct. 

That the defendant has no just grounds of defense thereto by set 
off or otherwise. 

CASPER O. RUEDY. 

Subscribed and sworn to before me this 10th day of January, 
A. D., 1918. 

[seal.] MARY W. GOODWIN, 

Notary Public. 

15 “Exhibit A.” 

'Agreement. 

This agreement, made this 23rd day of June, 1913, by and be¬ 
tween Leeds Manor Orchards, Ltd., party of the first part, and J. A. 
Ruedy and C. O. Ruedy, both of Washington, D. C., parties of the 
second part. 

Witnesseth: That whereas, the said party of the first part is the 
owner of six hundred (600) acres of land now planted in apple 
trees about two years old, and of about two thousand four hundred 
(2,400) acres, more or less, of unplanted land, all of said land being 
located in the County of Fauquier, in the State of Virginia, and 

2—3722a 
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the said party of the first part is desirous of selling all said land in 
small tracts, duly planted to apple trees, and 

Whereas, the said parties of the second part are salesmen, prac¬ 
ticed in the selling of such lands and are willing to undertake the 
sale of said lands, 

Now, therefore, this agreement is to this effect: The said party of 
the first part authorizes and empowers the said parties of the second 
part to sell said lands, in small tracts, giving the said parties of the 
second part the exclusive rights of sale of the above mentioned 
property, the lands already planted may be sold first. The first 
fifty (50) acres shall be sold at not less than the price of $300.00 
per acre, out of which the said party of the first part agrees to pay 
the said parties of the second part a commission of twenty-five per 
centum (25%), said commission to be paid out of the first moneys 
received by the said party of the first part on each of said 

16 sales. When the said fifty acres are sold, the price of the 
remaining planted land may be increased by the party of 

the first part and w’hen the price shall have been increased so as to 
net the party of the first part $300.00 per acre for the land sold then 
the commissions paid to the said parties of the second part are to be 
increased proportionately, but not to exceed on any sales the amount 
of thirty-three and one-third per centum (33^%). When all the 
land now planted is sold, the said party of the first part agrees to 
plant such of the remaining two thousand and four hundred acres, 
more or less, as is practicable, in apple trees, thereby furnishing to 
the said parties of the second part additional planted acreage to sell, 
or to allow them to sell said land subject to planting and guaranteed 
care for five years. 

The party of the first part further agrees to take proper and 
adequate care of all the present orchard land for three years, and for 
five years all other land hereafter planted to apple trees, the land 
to be sold free from all incumbrances, and taxes to be adjusted and 
paid by the party of the first part until date of transfer. The said 
party of the first part also agrees to divide the said lands as soon as 
convenient after they are sold, and to construct such roads through 
said lands as seems advisable to him, the intention being to give 
each land purchased a convenient outlet to the main highw r av. It 
is further agreed by the said party of the first part that when pro¬ 
spective purchasers are taken to the station of Markham, Va., bv 
the said parties of the second part, it will pay all expenses of trans¬ 
porting said purchasers from Markham to the land, showing them 
the same and providing for their entertainment while there. 

17 4 The said party of the first part also agrees to pay to the said 

parties of the second part the commissions herein and here¬ 
after agreed upon, upon all lands sold, whether sold by the parties 
of the second part, the party of the first part, or any other per¬ 
son, provided that the parties of the second part shall give their best 
and undivided efforts to the sale of said lands. 

The said parties of the second part, on their behalf, agree to use 
their best endeavors to sell said lands as hereinbefore set out, accept¬ 
ing the commissions hereinbefore named and hereafter to be agreed 
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upon as their full compensation for all their work and services in 
connection therewith, expressly agreeing themselves to pay all the 
expenses which they may incur in the sale and advertising of the 
property, and the expenses of prospective purchasers to the town of 
Markham, Va., en route to and from the said land, and expressly 
accepting the terms and conditions of operation herein set out. 

And it is mutually agreed between the parties hereto that the terms 
of payment for the lands sold shall be fixed and determined by the 
party of the first part and that the deeds shall be trusteed for the 
purposes of conveying and receiving payments thereon; and further 
that this contract shall not be in force and effect after the 1st day of 
January, 1914, unless in the meantime the said parties of the 
second part shall have sold at least one hundred acres of the said 
land now planted to orchards, on terms and conditions satisfactory 
to the party of the first part. If, however, this condition is com¬ 
plied with, then this contract shall be in full force and effect 
18 until dissolved by mutual consent of both parties, provided 
that the parties of the second part continue to energetically 
and intelligently prosecute the sale of the aforesaid land to the 
satisfaction of the party of the first part. Since it is proposed in 
selling contract to give title to purchaser without further payment 
in the event of his death after 50% of purchase price has been paid, 
that parties of second part do hereby agree to refund to party of 
the first part the commission on said sale. 


Witness the following signatures the day and year first herein 
before written. 

LEEDS MANOR ORCHARDS’, LTD., 
By GILBANK TWIGG, 

President. 

C. O. RUEDY. 

J. A. RUEDY. 


Witnesses: 

GODFREY M. S. TATE. 

Memordandum. 

January 18, 1918.—Verdict for plaintiff for $25,000.00. 


Motion for New Trial. 


Filed January 21, 1918. 

******* 

Comes now the defendant Gilbank Twigg, by his attorneys Henry 
P. Blair and Chas. A. Douglas, and moves the Court to grant a new 
trial in the above entitled cause, and for reason therefor shows to 
the Court : 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 
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19 3. That the court erred in admitting evidence contrary to 
law. 

4. That the court erred in refusing to admit evidence contrary to 
law. 

5. That the court erred in instructing the jury. 

6. That the court erred in refusing to direct verdict for the de¬ 
fendant. 

HENRY P. BLAIR, 

CHAS. A. DOUGLAS, 
Attorneys for Defendant. 

To Joseph W. Bailey, Esquire, 

Attorney for Plaintiffs: 

Please take notice that the above motion will be called to the 
attention of Mr. Justice Hitz in Circuit Court No. 2 on Friday, the 
25th day of January, 1918, or as soon thereafter as the same may 
be reached. 

HENRY P. BLAIR, 

CHAS. A. DOUGLAS, 
Attorneys for Defendant. 

Motion in Arrest of Judgment. 

Filed January 21, 1918. 

♦ * * * * * * 

Comes now the defendant Gilbank Twigg, by his attorneys, Henry 
P. Blair and Chas. A. Douglas, and moves the court in arrest of 
judgment in the above entitled cause, and for reason therefor shows 
to the Court that the amended declaration filed herein sounds 

20 in both contract and in tort in same count. 

HENRY P. BLAIR, 

CHAS. A. DOUGLAS, 
Attorneys for Defendant. 

To Joseph W. Bailey, Esquire, 

Attorney for Plaintiffs: 

Please take notice that the above motion will be called to the 
attention of Mr. Justice Hitz in Circuit Court No. 2 on Friday, the 
25th day of January, 1918, or as soon thereafter as the same may 
be reached. 

HENRY P. BLAIR, 

CHAS. A. DOUGLAS, 
Attorneys for Defendant. 


Memoranda. 

March 1, 1918.—Motion for new trial granted, verdict set aside 
and new trial ordered. 

January 26, 1920.—Verdict for defendant. 
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Supreme Court of the District of Columbia. 

Friday, January 30th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

♦ * * * * * * 

21 Come now the parties hereto by their respective attorneys of 
record and upon motion of plaintiffs’ attorney that judgment 

on the verdict herein be entered, it is so ordered. Wherefore, it is 
considered that the plaintiffs take nothing by this action, that the 
defendant go hence without day, be for nothing held, and recover 
of the plaintiffs his costs of defense to be taxed by the clerk and 
have execution thereof 

From the foregoing judgment, the plaintiffs by their said attorney, 
in open court, note an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is fixed in the sum of Two Hundred 
dollars. 

Memoranda. 

February 20, 1920.—Bond on appeal approved and filed. 

March 10, 1920.—Time to submit Bill of Exceptions extended to 
and including April 1, 1920. 

March 31, 1920.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, August 17th, 1921. 

Session* resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

♦ * * * * * * 

22 Come now the parties hereto and thereupon, the Bill of 
Exceptions taken at the trial of this cause and heretofore 

submitted to the Court, is signed and made of record nunc pro tunc. 

Assignment of Errors. 

Filed August 18, 1921. 

♦ * * * * * * 

The court erred: 

1. In granting a motion for a directed verdict in favor of the de¬ 
fendant. 

2. And holding that the plaintiffs did not allege and prove a 
cause of action against the defendant. 

JOS. W. BAILEY, 

WELDON BAILEY, 

R. H. YEATMAN, 

Attorneys for Plaintiffs. 
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Designation of Record. 

Filed August 18, 1921. 

******* 

The Clerk of the court will include in the transcript of record on 
appeal in the above entitled cause the following: 

1. Declaration, affidavits and exhibits filed March 19th, 1914. 

2. Defendant’s pleas filed April 11th, 1914. 

3. Joinder in issue. 

4. Amended declaration, affidavits and exhibits filed January 

10th, 1918. 

23 5. Memo.: Verdict for plaintiffs for $25,000.00 on Jan¬ 

uary 18th, 1910. 

6. Motion for new trial and arrest of judgment filed January 21st, 
1910. 

7. Memo.: Motion for new trial granted, verdict set aside and 
new trial ordered. 

8. Memo.: Verdict for defendant under date of January 2£nd, 
1920. 

9. Judgment on verdict under date of January 30th, 1920, appeal 
noted and bond for costs fixed. 

10. Bond on appeal approved and filed February 20th, 1920. 

11. Mch. 10, 1920: Time to submit bill of exceptions extended 
to April 1st, 1920. 

12. Mch. 31, 1920: Bill of exceptions submitted. 

13. Aug. 17, 1921: Bill of exceptions settled and signed. 

14. This designation of record and assignment of errors. 

JOS. W. BAILEY, 
WELDON BAILEY, 

R. H. YEATMAN, 

Attorneys for Plaintiffs. 
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Supreme Court of the District of Columbia. 


United States op America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 23, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 56734 at Law, wherein 
Jacob A. Ruedy and Camper O. Ruedy are Plaintiffs and Gilbank 
Twigg is Defendant, as the same remains upon the files and of 
record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of September, 1921. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

By FRED. C. O’CONNELL, 

Asst. Clerk . 

E. W. 


25 In the Supreme Court of the District of Columbia. 

At Law. 

No. 56734. 

Jacob A. Ruedy and Casper O. Ruedy, Plaintiffs, 

vs. 

Gilbank Twigg, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, before Mr. Justice 
Siddons and a jury, from January 21st to January 26th, 1920, in¬ 
clusive, before the jury retired to consider of their verdict, the plain¬ 
tiffs, to maintain the issues on their part joined, called as a witness. 

Jacob A. Ruedy, the plaintiff, who testified that he is a brother 
of the co-plaintiff, Casper 0. Ruedy, and that he first met the de¬ 
fendant, Twigg, at the Willard Hotel when witness was employed 
there as a Cashier several years ago; that he and his brother entered 
into a contract with Mr. Twigg for selling the Leeds Manor Orchards, 
that consisted of approximately 3,000 acres, 600 acres of which were 
planted at that time. Witness was thereupon shown a paper and 
testified that it was the original contract between Mr. Twigg and 
himself and brother for selling the Leeds Manor Orchards property; 
he means a contract between himself and brother and the Leeds 
Manor Orchards, Limited, signed by Mr. Twigg. Thereupon, plain¬ 
tiffs Offered in evidence the contract, — was marked “Plaintiffs’ Ex¬ 
hibit No. 1”, and the same was read to the jury, and is of the words 
and figures following: 

26 Agreement. 

This agreement, made this 23rd day of June, 1913, by and be¬ 
tween Leeds Manor Orchards, Ltd., party of the first part, and J. A. 
Ruedy and C. O. Ruedv, both of Washington, D. C., parties of the 
second part. 

Witnesseth: That whereas, the said party of the first part is the 
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owner of six hundred (600) acres of land now planted in apple 
trees about two years old, and of about two thousand four hundred 
(2,400) acres, more or less, of unplanted land, all of said land 
being located in the County of Fauquier, in the State of Virginia, 
and the said party of the first part is desirous of selling all said 
land in small tracts, duly planted to apple trees, and 

Whereas, the said parties of the second part are salesmen, prac¬ 
ticed in the selling of such lands and are willing to undertake the 
sale of said lands. 

Now, therefore, this agreement is to this effect: The said party 
of the first part authorized and empowers the said parties of the 
second part to sell said lands, in small tracts, giving the said parties 
of the second part the exclusive rights of sale of the above men¬ 
tioned property, the lands already planted may be sold first. The 
first fifty (50) acres shall be sold at not less than the price of $300.00 
per acre, out of which the said party of the first part agrees to pay 
the said parties of the second part a commission of twenty-five per 
centum (25%), said commission to be paid out of the first moneys 
received by the said party of the first part on each of said sales. 
When the said fifty acres are sold, the price of the remain- 

27 ing planted land may be increased by the party of the first 
part and when the price shall have been increased so as to 

net the party of the first’ part $300.00 per acre for the land then • 
the commission paid to the said parties of the second part are to be 
increased proportionately, but not to exceed on any sales the amount 
of thirty-three and one-third per centum (33J%). When all the 
land now planted is sold, the said party of the first part agrees to 
plant such of the remaining two thousand and four hundred acres, 
more or less, as is practicable, in apple trees, thereby furnishing to 
the said parties of the second part additional planted acreage to sell, 
or to allow them to sell said land subject to planting and guaran¬ 
teed care for five years. 

The party of the first part further agrees to take proper and ade¬ 
quate care of all the present orchard land for three years, and for 
five years all other land hereafter planted to apple trees, the land 
to be sold free from all incumbrances, and taxes to be adjusted and 
paid by the party of the first part until date of transfer. The said 
party of the first part also agrees to divide the said lands as soon as 
convenient after they are sold, and to construct such roads through 
said lands as seems advisable, the intention being to give each land 
purchased a convenient outlet to the main highway. It is further 
agreed by the said party of the first part that when prospective pur¬ 
chasers are taken to the station of Markham, Va., by the said par¬ 
ties of the second part., it will pay all expenses of transporting said 
purchasers from Markham to the land, showing them the same and 
providing for their entertainment while there. The said party 

28 of the first part also agrees to pay to the said parties of the 
second part the commissions herein and hereafter agreed 

upon, upon all lands sold, whether sold hv the parties of the second 
part, the party of the first part, or any other person, provided that 
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the parties of the second part shall give their best and undivided 
efforts to the sale of said lands. 

The said parties of the second part, on their behalf, agree to use 
their best endeavors to sell said lands as hereinbefore set out, accept¬ 
ing the commissions hereinbefore named and hereafter to be agreed 
upon as their full compensation for all their work and sendees in 
connection therewith, expressly agreeing themselves to pay all the 
expenses which they may incur in the sale and advertising of the 
property, and the expenses of prospective purchasers to the town of 
Markham, Va., en route to and from the said land, and expressly 
accepting the terms and conditions of operation herein set out. 

And it is mutually agreed between the parties hereto that the 
terms of payment for the lands sold shall be fixed and determined 
by the party of the first part and that the deeds shall be trusteed 
for the purposes of conveying and receiving payments thereon; and 
further that this contract shall not be in force and effect after the 
1st day of January, 1914, unless in the meantime the said parties 
of the second part shall have sold at least one hundred acres of the 
said land now planted to orchards, on terms and conditions satis¬ 
factory to the party of the first part. If, however, this condition is 
complied with, then this contract shall be in full force and effect 
until dissolved by mutual consent of both parties, provided 

29 that the parties of the second part continue to energetically 
and intelligently prosecute the sale of the aforesaid land to 

the satisfaction of the party of the first part. Since it is proposed 
in selling contract to give title to purchaser without further pay¬ 
ment in the event of his death after 50% of purchase price has been 
paid, that parties of second part do hereby agree to refund to party 
of first part the commission on said sale. 

Witness the following signatures the day and year first herein¬ 
before written. 

LEEDS MANOR ORCHARDS, LTD., 
By GILBANK TWIGG, 

President. 

C. O. RUEDY. 

J. A. RUEDY. 

\y j ^ j-j 0gg • 

GODFREY M. S. TATE. 

30 Witness further testified that the contract read to the jury 
was the one under which he proceeded to sell, or try to sell, 

these lands; when this contract was signed, he and his brother im¬ 
mediately prepared their literature; they first familiarize themselves 
with the Leeds Manor so that they could give facts accurately per¬ 
taining to the development and condition it was in; they spent ap¬ 
proximately two months preparing and statistics that were gathered 
and assembled in such a way that they could present it to prospec¬ 
tive purchasers; before they could actually sell on a number of 
people and do business, it was necessary to have an arrangement 
made with the trustee, that is, to act as trustees for the property. 

3—3722a 
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Thereupon witness identified a pamphlet which they prepared; that 
that pamphlet was submitted to Mr. Twigg for his approval; he ap¬ 
proved the booklet before it was printed, and the trust company 
also approved it because it states in there that they are trustees for 
this property, that is the Continental Trust Company; it was sub¬ 
mitted to and approved by the Continental Trust Company because 
they held the title of this piece of property and were acting as 
trustees; they issued the deeds to the purchasers upon the comple¬ 
tion of the payments. Thereupon the pamphlet was offered in evi¬ 
dence and marked “Plaintiffs’ Exhibit No. 2’’, and is of the words 
and figures following: 

(It is stipulated and agreed between counsel for the respective 
parties hereto that this booklet be exhibited to the Court of Appeals 
during the argument of this appeal and considered a part of the 
record and bill of exceptions without endeavoring to incorporate the 
same herein by words and figures.) 

31 After the trust company accepts the trusteeship for a prop¬ 
erty of this kind, it is customary to obtain a letter from them 

which he could show to prospective buyers for showing their au¬ 
thority in saying this trust company is the actual trustees for this 
particular property and, therefore, authorized to accept the money 
in payment; and that upon full payment of purchase price, they 
will issue a deed free and clear of all incumbrances; that they ap¬ 
plied to the Continental Trust Company for that kind of a letter 
after they understood that the trust company was the trustees, and 
in the latter part of July or August; it was in the latter part of July 
or August when they finally obtained a letter from them. Witness 
thereupon identified the letter issued by the Continental Trust Com¬ 
pany showing that they were trustees for this property which was 
delivered to them under date of October 20th, and testified that they 
used this letter in selling this property. Thereupon, the letter was 
offered in evidence and marked “Plaintiffs’ Exhibit No. 3”, and is 
of the words and figures following: 

32 Continental Trust Company. 

20th October, 1913. 

To whom it may concern: 

We desire to say that Mr. Gilbank Twigg, sole owner of the ex¬ 
tensive Leeds Manor apple orchard property, situate and lying on 
eastern slope of Blueridge Mountains, near Markham on Southern 
Railway, in Fauquier County, Virginia and about seventy-two miles 
from Washington, has transferred to this company, as trustee, all 
of said property. 

It is the intention of Mr. Twigg, who is a practical orchardist and 
a business man of high standing, to develop at Leeds Manor, a 
model commercial apple growing community patterned after the 
most approved methods of cooperation, and he is disposing of a 
portion of this property to individuals in tracts of convenient size, 
and to such purchasers this Trust Company will upon full payment 
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to it of such purchases, execute and deliver to purchasers, good of 
record, fee simple title deeds, free of incumbrances, which deed 
gives possession of the property so purchased. 

The above trusteeship was designed to safeguard purchasers and 
for convenience in handling and before accepting same, this com¬ 
pany caused an examination of the property to be made by the 
most experienced and practical apple grower of its knowledge, also 
bv an officer of the company, and we believe that the elevation, 
climatic conditions, excellence of the soil and proximity to eastern 
markets and export trade, all contribute to the making of a sound 
commercial apple growing proposition. 

Respectfully, 

CONTINENTAL TRUST COMPANY. 

C. W. WARDEN, 

Vice-President. 

33 Witness further testified that the C. W. Warden, who 
signed the letter, is Vice-President of the Continental Trust 
Company; that Mr. Warden represented the trust company in hand¬ 
ling the business of the Leeds Manor Orchcards, Limited, and was 
the officer of the trust company who went and examined the prop¬ 
erty, and that Mr. Warden was the officer mentioned in the letter 
who had examined the property. Witness was thereupon shown a 
printed form of contract of sale and testified that the printed form 
was prepared and agreed to by him and his brother, representing 
the firm, and Mr. Twigg, and that it was printed bv Byron .S. 
Adams of Washington. Thereupon the said form of contract was 
marked “Plaintiffs’ Exhibit 3A”, and offered in evidence, which 
exhibit is of the words and figures following: 


“Duplicate. 


Gilbank Twigg, Esq., 
Markham, Va. 

Sir: 


I 


1913. 


I hereby agree to purchase, and do hereby purchase, subject to 
your acceptance, the following described property situated in Fau¬ 
quier County, Virginia, near Markham in said county, and being a 
part of a tract known as Leeds Manor, to-wit: 

Not less than — acres of land, each acre containing not less than 
fifty (50) apples trees, — old, upon condition that you agree to 
give horticultural attention and cultivate the same for me for a 
period of — years from this date, without additional cost. 

You are to have the trustee deliver to me at the expiration of — 
years, a — acre apple orchard, each acre thereof containing not less 
than fifty (50) living commercial apple trees, and an unincum¬ 
bered, good, record, fee simple title, together with possession, to the 
aforementioned property. 

I hereby reserve the right, at any time, to take from you the care 


20 


JACOB A. RUEDY BTT AL. Y8. GLLBANK TWIGO. 


i 


and management of the orchard on the above described property, 
upon the payment in full of the purchase price. 

The foregoing orchard property is designated in the plat of the 
Leeds Manor Orchards as orchard No. —, Section No. —. 

34 For value received and in consideration of your carrying 
out the conditions above set out to be performed by you, I 
hereby promise and agree to pay to the order of the Continental 
Trust Company, of Washington, D. C., as Trustee, Three Hundred 
dollars ($300) per acre, or total of — dollars as full purchase price 
for the foregoing described property. 

Herewith I hand you the first payment of — dollars, payable 
to the Continental Trust Company, of Washington, D. C., and the 
balance of purchase price, namely, — dollars, I promise and agree 
to pay to the Continental Trust Company, of Washington, D. C., in 
monthly installments of — dollars each, one installment on the — 
day of each and every month thereafter, until I have paid the full 
balance of the purchase price. 

I hereby agree that should default be made in the payment of 
any installment for a period of sixty (60) days after the same shall 
become due, then, at your option, all of said installments not then 
paid shall immediately become due and payable, and you shall have 
the option to treat this contract as null and void, in which event all 
previous payments shall be forfeited to you and all my right, title 
and interest in and to said property shall terminate. 

One of the conditions of this agreement, to be performed by you, 
is that, in the event of my death after one-half (%) of the pur¬ 
chase price has been paid by me and each payment made by me 
has been made on or before the date due, you are to have the said 
Trustee deliver to my heirs a deed of the character above provided, 
without further payments by my estate. 

You are to organize the Leeds Manor Fruit Growers’ Association, 
which is to be operated for the benefit of both resident and non-resi¬ 
dent members of the Leeds Manor Orchard Community, the asso¬ 
ciation to become effective after orchards are first turned over to 
purchasers thereof. 

It is further hereby agreed and understood, that the parties hereto 
shall not be bound by any statements, agreements, or representations 
not herein contained, and no representatives of the Leeds Manor 
Orchards, or of the Continental Trust Company are authorized to 
change or alter any of the terms of this agreement. Furthermore, 
I have no written or verbal understanding of any sort that conflicts 
in any way with this agreement. 


Signature: 


Witness: 

Address:-. " ' 

Accepted: 

CONTINENTAL TRUST COMPANY. 
By-. 


» # 
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Accepted i 

LEEDS MANOR ORCHARDS, 

By-. 


' * * • 


35 


Washington, D. C.,- 

Markham, Va.,-, 1913. 


, 1913. 


“All checks to be made payable to the Continental Trust Com¬ 
pany, Washington, D. C.” 


Witness further testified that that document is the contract be¬ 
tween the Leeds Manor Orchards, Limited, and the purchaser of the 
property, being a contract in the form of a letter address- to Mr. 
Gilbank Twigg, to be signed by the purchaser. Witness was there¬ 
upon shown another document and identified it as the purchase con¬ 
tract, which form of contract was thereupon offered in evidence, 
marked “Plaintiffs’ Exhibit No. 4”, and which contract is in the 
words and figures following: 


(It is agreed between counsel for the respective parties hereto that 
this exhibit is precisely the same as plaintiffs’ Exhibit 3-a, with the 
exception that paragraph six provides in this exhibit for the pay¬ 
ment of “$400” per acre.) 

36 Witness further testified that the first one was prepared, 
and the second one is identical with the first one, except for 
a difference in price; he supposes both of them were made up at 
one time, but one was printed later than the other; he does not tnink 
so, he does not know positively; thereupon being asked whether 
or not the second form of contract was printed at the same time as 
the other, the witness said it was not; that he can satisfy himself 
absolutely on this point by the records of the payment of the print¬ 
ing, that is the printer’s bill. Witness was thereupon shown a 
receipt of Byron S. Adams and testified that the receipt shows that 
the two contracts were printed on different occasions, one on August 
2nd and the other on September 30th. The first contract offered in 
evidence was printed first, and the Plaintiffs’ Exhibit 4 was printed 
in September, 1913; that he made contracts for sale of lands in the 
Leeds Manor Orchards, Limited; that the first sale or contract of sale 
was made to Mr. C. C. Johnson of Philadelphia, of thirty-five acres of 
the tract; they had Mr. Johnson sign one of these contracts introduced 
in evidence; when Mr. Johnson signed that contract, witness does 
not know whether he took it to the trust company, or whether Mr. 
Twigg did, but Mr. Twigg was in the office at the time the contract 
was signed; as a matter of fact that contract was delivered to the 
trust company. Thereupon plaintiffs offered in evidence the con¬ 
tract referred to which is marked “Plaintiffs’ Exhibit 4a,” which 
contract is of the words and figures following: 
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Gilbank Twigg, Esq., 
Markham, Va. 


“Original. 

Wash., D. C., Sept. 13th, 1913. 


Sir: 

•I hereby agree to purchase, and do hereby purchase, subject to 
your acceptance, the following described property situated in 
Fauquier County, Virginia, near Markham in said county, 
37 and being in a part of a tract known as Leeds Manor, to-wit: 

Not less than 35 acres of land, each acre containing not 
less than fifty (50) apple trees, 2 years old, upon condition that you 
agree to give horticultural attention and cultivate the same for me 
for a period of 3 years from this date, without additional cost. 

You are to have the trustee deliver to me at the expiration of 3 
years, a 35 acre apple orchard, each acre thereof containing not less 
than fifty (50) living commercial apple trees, and an unincumbered, 
good, record, fee simple title, together with possession, to the afore- 
metioned property. 

I hereby reserve the right, at any time, to take from you the care 
and management of the orchard on the above described property, 
upon the payment in full of the purchase price. 

The foregoing orchard property is designated on the plat of the 
Leeds Manor Orchards as Orchard No. 6 Section No. B. 

For value received and in consideration of your carrying out the 
conditions above set out to be performed by you, I hereby promise 
and agree to pay to the order of the Continental Trust Company, 
of Washington, D. C., as Trustee, Three Hundred dollars ($300) per 
acre, or total of $10,500.00 dollars as full purchase price for the 
foregoing described property. 

Herewith I hand you the first payment of $2,625.00 dollars pay¬ 
able to the Continental Trust Company of Washington, D. C., and 
the balance of purchase price, namely, $7,875.00—Seven Thousand, 
Eight Hundred and Seventy-five dollars, I promise and agree to pay 
to the Continental Trust Company, of Washington, D. C., in monthly 
instalments of $219.00 dollars each, one instalment on Dec. 15th — 
day of each and every month thereafter, until I have paid the full 
balance of the purchase price. 

I hereby agree that should default be made in the payment of any 
instalment for a period of sixty (60) days after the same shall be¬ 
come due, then, at your option, all of said instalments not then paid 
shall immediately become due and payable, and you shall have the 
option to treat this contract as null and void, in which event all 
previous payments shall be forfeited to you and all my right, title 
and interest in and to said property shall terminate. 

One of the conditions of this agreement, to be performed by you, 
is that in the event of my death after one-half (V 2 ) of the purchase 
price has been paid by me and each payment made by me has been 
made on or before the date due, you are to have the said Trustee 
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deliver to my heirs a deed of the character above provided, without 
further payments by my estate. 

You are to organize the Leeds Manor Fruit Growers’ Association, 
which is to be operated for the benefit of both resident and non¬ 
resident members of the Leeds Manor Orchard Community, the 
association to become effective after orchards are first turned over to 
purchasers thereof. 

It is further hereby agreed and understood, that the parties hereto 
shall not be bound by any statements, agreements, or representations 
not herein contained, and no representatives of the Leeds 
38 Manor Orchards, or of the Continental Trust Company are 
authorized to change or alter any of the terms of this agree¬ 
ment. Furthermore, I have no written or verbal understanding of 
any sort that conflicts in any way with this agreement. 


CHESTER C. JOHNSON, 
LOUISE G. Y. JOHNSON, 

Address: Phila., Pa. 

Witness: 

C. 0. RUEDY. 


Accepted: 

LEEDS MANOR ORCHARDS, 

By GILBANK TWIGG. 

Markham, Va., Oct. 14th, 1913. 

Accepted * 

CONTINENTAL TRUST COMPANY. 

Washington, D. C.,-, 1913. 

All checks to be made payable to the Continental Trust Company, 
Washington, D. C.” 

Witness further testified that he knew the handwriting of Gilbank 
Twigg. Thereupon it was admitted by counsel for the defendant 
that the signature of Gilbank Twigg, written on that contract, is Mr. 
Twigg’s signature, and that under C. 0. Ruedy’s name, witness, 
follows the words, “Accepted, Leeds Manor Orchard, by Gilbank 
Twigg”, which is admitted as Mr. Twigg’s signature. 

Witness further testified that the $2,625.00 stated in the contract 
to have been transmitted to the trust company was transmitted in 
the form of a promissory note; being asked whether or not he knew 
that the note was paid, witness testified that he received a telegram 
from Mr. Johnson saying that he had sent his check to the Conti¬ 
nental Trust Company in payment of the note; [he then inquired of 
the trust company whether or not they had cashed Mr. Johnson’s 
check; they replied that thev had not, that they had been instructed 
by Mr. Twigg not to cash it.J* 


[♦Words enclosed in brackets erased in copy.] 
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Witness further testified that the next contracts, in point of time, 
which were made for the sale of any of these lands, were with St. 
Julian Marshall and J. K. Mallory, which contracts were delivered 
to the trust company at the same time; they concluded that contract 
on the St. Julian Marshall contract next; this contract called 

39 for 25 acres and was left with the Continental Trust Com¬ 
pany; the trust company sent those contracts back to them; 

He thinks contracts were returned him (the witness); he has a re¬ 
ceipt from the trust company showing that they delivered the con¬ 
tracts to it and the receipt is dated the latter part of October; he can 
state positively that St. Julian Marshall contract was delivered to the 
Continental Trust Company and they received at that time and gave 
him a receipt for it; witness was thereupon handed a document and 
testified that it was a receipt from Mr. Warden, Vice-President of 
the Continental Trust Company, given to him for the two contracts 
delivered on that date. Thereupon the same was marked “ Plain¬ 
tiffs* Exhibit No. 4-B” and offered in evidence, which is of the words 
and figures following: 

“Leeds Manor Orchards, Markham, Virginia. 

, Gilbank Twigg, President. 

Executive Office, Markham, Virginia. 

Washington Office, 1413 G Street N. W., Washington, D. C. 

Received of J. A. Ruedy, contract of Charles K. Mallory, Syra¬ 
cuse, New York, with notes for $3,500; 

Contract St. J. Marshall, Washington, D. C., check $750; note 
$6,750, subject to acceptance by Gilbank Twigg. 

(Sgn.) CONTINENTAL TRUST COMPANY, 

Washington, D. C. 

C. W. WARDEN, 

Vice-President” 

Witness further testified that Mr. Twigg approved of the contract 
of sale with St. Julian Marshall; that he approved of the terms of 
the contract, and the contract was approved verbally; while he was 
discussing that contract with St. Julian Marshall, he discussed with 
Mr. Twigg its terms and conditions; Mr. St. Julian Marshall went 
over to Mr. Twigg’s place at Markham, Virginia, three times, and 
while there met Mr. Twigg and discussed the purchase with Mr. 
Twigg; the terms, the price and the conditions of sale were explained 
to Mr Twigg and Mr. Twigg assented to them; when those two con¬ 
tracts were returned to him by the Continental Trust Com- 

40 pany, he returned them to the purchasers, the original 
purchasers; after they had instructions to discontinue the 

sale and everything, they returned Mr. St. Julian Marshall's note 
and checks to him and took the same action in the case of Mr. 
Mallory. The contract with Mr. Mallory was not negotiated at the 
same time as the contract with St. Julian Marshall; Mr. Mallory 
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lived at Syracuse, New York, and witness recalls that Mr. Mallory 
did not visit the property, but his contract was sent to him through 
the mails and he signed the contract and the notes and returned 
them to the office of the witness and his brother by mail; Mr. Mallory 
is related to Mr. Marshall, but he does not know what the relation¬ 
ship is; he does not know whether Mr. St. Julian Marshall stated to 
Mr. Twigg that if he purchased there that Mallory would also pur¬ 
chase, but thinks he may have. Referring to his testimony that 
the terms and conditions of the sale were explained to Mr. Twigg 
before it was concluded, witness testified that the sale price covered 
25 acres of planted property and their original understanding was 
that the planted property should be sold in three years; for that 
reason, that contract extended longer than three years; there were 
two series, of notes that had to be made up, and for that reason there 
were some negotiating; witness and his brother had to check up with 
Mr. Twigg this deviation and that is the difference in the two series 
of notes which he approved; that after Mr. Twigg approved them 
witness took the contract and these notes to Mr. Marshall and he 
signed them; Mr. Twigg knew all those negotiations had been going 
on some little time. Mr. Marshall made three trips to Leeds Manor 
before he finally closed. The fourth purchaser was Capt. R. C. 
Marshall, of Norfolk, who purchased 20 acres, and the contract for 
that purchase was delivered to the trust company; he does not know 
whether the contract was returned to him; it seems the date 
41 of that contract was either the last part of November or the 
first part of December; he delivered that contract with the 
notes and payments to the trust company; the fifth tract was sold 
to Mr. A. S. Carter; witness identified the contract with Mr. Carter, 
and also a check made by Mr. Carter for $350.00 to the Continental 
Trust Company as first payment; that was to cover the first payment 
on a five acre tract; said check was marked “Plaintiffs’ Exhibit No. 
4-C”, and was read to the jury and is of the words and figures fol¬ 
lowing : 

“No. 509. Washington, D. C., Dec. 29th, 1913. 

W. B. Hibbs & Co.: 

Pay to the order of Continental Trust Co. $350.00 Three Hundred 
& Fifty & no/100 Dollars. 

A. S. CARTER.” 

Witness further testified that he had already testified five acres, 
but was wrong; it should be ten acres, as it was a ten acre purchase 
and that would mean $3,500.00. 

Thereupon witness identified the contract signed by Mr. Carter 
to purchase this amount of land, and the same was offered in evi¬ 
dence and read to the jury and is marked “Plaintiffs’ Exhibit 4-D, 
and is of the words and figures following. 
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“Original. 

Washington, D. C., December 29, 1913. 

Gilbank Twigg, Esq., 

Markham, Va. 

Sir: 

I hereby agree to purchase, and do hereby purchase, subject to 
your acceptance, the following described property situated in 
Fauquier County, Virginia, near Markham in said county, and be¬ 
ing part of a tract known as Leeds Manor, to-wit: 

42 Not less than Ten (10) acres of land, each acre containing 
not less than Fifty (50) apple trees, two (2) years old, upon 
condition that you agree to give horticultural attention and culti¬ 
vate the same for me for a period of three (3) years from this date, 
without additional cost. 

You are to have the trustee deliver to me at the expiration of 
three (3) years, a ten (10) acre apple orchard, each acre thereof 
containing not less than fifty (50) living commercial apple trees, 
and on unincumbered, good, record, fee simple title, together with 
possession, to the aforementioned property. 

I hereby reserve the right, at any time, to take from you the care 
and management of the orchard on the above described property, 
upon the payment in full of the purchase price. 

The foregoing orchard property is designated on the plat of the 
Leeds Manor Orchards as Orchard No. 13, Section No. B. 

For value received and in consideration of your carrying out the 
conditions above set out to be performed by you, I hereby promise 
and agree to pay to the order of the Continental Trust Company, 
of Washington, D. C., as Trustee, Three Hundred Fifty ($350) 
per acre, or total of Thirty-five Hundred ($3,500) dollars as full 
purchase price for the foregoing described property. 

Herewith I hand you the first payment of Three Hundred Fifty 
($350) dollars, payable to the Continental Trust Company, of r 
Washington, D. C., and the balance of purchase price, namely, 
Thirty-one Hundred Fifty ($3,150) dollars, I promise and agree to 
pay to the Continental Trust Company, of Washington, D. C., 
in monthly instalments of Eighty-seven & 50/100 dollars each, 
one instalment on the 29th day of each and every month hereafter, 
until I have paid the full balance of the purchase price. 

I hereby agree that should default be made in the payment of 
any instalment for a period of sixty (60) days after the same shall 
become due, then, at your option, all of said instalments not then 
paid shall immediately become due and payable, and you shall have 
the option to treat this contract as null and void, in which event 
all previous payments shall be forfeited to you and all my right, 
title and interest in and to said property shall terminate. 

One of the conditions of this agreement, to be performed by you, 
is that, in the event of my death after one-half (%) of the purchase 
price has been padd by me and each payment made by me has been 
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made on or before the date due, you are to have the said Trustee 
deliver to my heirs a deed of the character above provided, without 
further payments by my estate. 

You are to organize the Leeds Manor Fruit Growers’ Association, 
which is to be operated for the benefit of both resident and non¬ 
resident members of the Leeds Manor Orchard Community, the 
association to become effective after orchards are first turned over to 
purchasers thereof. 

It is further hereby agreed and understood that the parties hereto 
shall not be bound by any statements, agreements, or representations 
not herein contained, and no representatives of the Leeds Manor 
• Orchards, or of the Continental Trust Company are authorized to 
change or alter any of the items of this agreement. Furthermore, 
I have no written or verbal understanding of any sort that conflicts 
in any way with this agreement. 

43 A. S. CARTER, 

Address: Hibbs Bldg. 

Witness: 

J. A. RUEDY. 

Accepted: CONTINENTAL TRUST COMPANY, 

By-. 

Washington, D. C.,-, 191-. 

A pppnfpn • 

LEEDS MANOR ORCHARDS, 

By-. 

Markham, Va.,-, 191-. 

All checks to be made payable to the Continental Trust Company, 
Washington, D. C. 

44 The first complaint made by Mr. Twigg as to the manner 
in which they were conducting the sales, was in a letter writ¬ 
ten by Mr. Twigg under date of October 27th. A few days before 
that Mr. Twigg came to the office with Mr. Bressan and Harry 
Ward man. Mr. Twigg was on his way to Leeds Manor; he had 
just completed a trip down in Virginia and came into the office; 
if witness remembers correctly, his brother and he were there; he 
came in the office hurriedly and said: “We have just been down 
in Virginia and I am on my way down to Leeds.” He further 
said: “I have decided to change the plan of sale, but I am in a 
hurry now and will give it you in detail later.” And then witness 
received the letter; Mr. Twigg did not give him any reason at that 
time why he decided to make the change. 

Thereupon the letter from Mr. Twigg was offered in evidence, 
marked “Plaintiffs Exhibit No. 5” and read to the jury, and is of 
the words and figures following: 
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45 Leeds Manor Orchards, Ltd., 

Markham, Virginia. 

Gilbank Twigg, President. 

Executive Office, Markham, Virginia. • 

Toronto, Canada. 

Washington, D. C. 

Markham, Virginia. 

Gentlemen : 

It is with keen regret that I express my disappointment in the 
meagre results attained in the sale of the Leeds Manor property, 
the tone of your office, and conditions of sale offered to me so far 
have, on the whole been most unsatisfactory. 

I am anxious to push the sale of this property along lines, on 
terms and conditions which will convince the Trust Company that 
the enterprise is a go and we must agree that up to this time, which 
has covered the best selling season no such progress has been re¬ 
corded. 

It is evident to me that the existing contract between yourselves 
and Leeds Manor Orchards, Ltd., is so crude and indefinite that I 
cannot bring about the result I desire namely to sell at least 1,000 
to 1,500 acres by the end of 1914. 

I shall have to be here pretty constantly until winter getting the 
property into shape and from my experience I feel it better to let 
me hear from you by letter as to the terms upon which you will 
make a contract with me personally for the sale of all or part of 
the acreage within a stipulated reasonable time, fair to — and me, 
based upon the active pushing of the proposition by you, with the 
necessary advertising and employment of sufficient agents to get 
the desired results. 

With kindest regards, 

GILBANK TWIGG. 

Mess. C. 0. and J. A. Ruedy, Washington, D. C. 

Oct. 27th, 1913. 

46 Witness further identified the answer that he and his 
brother wrote to Mr. Twigg, to the letter just offered in evi¬ 
dence, and the same was marked “Plaintiffs’ Exhibit No. 5-A” and 
offered in evidence and read to the jury, which is of the words and 
figures following: 


Washington, D. C., October 28, 1913. 


47 

Mr. Gilbank Twigg, 

Markham, Va. 

Dear Mr. Twigg: 

Replying to your favor of the 27th instant, I do not understand 
just what you mean by the phrase, “the tone of your office.” In 
regard to sale, we have sold seventy acres and delivered contracts to 
the Continental Trust Company, and expect to close other deals, now 
pending, which would be more than one hundred acres sold by 
January 1st, which our contract calls for. I cannot see from your 
letter any specific reason why we should change our agreement, but 
if you have any plan which you deem better, submit it and my 
brother and I will consider same. 

The sale is progressing nicely and am looking forward to some 
good business this winter and next spring. 

With best wishes, I am, 

Yours truly, 


J. A. R. 

48 Witness further testified that he signed that letter. There¬ 
upon witness identified letter received from Mr. Twigg in 

response to his letter written on the 28th which letter was marked 
“Plaintiffs’ Exhibit No. 6” and offered in evidence and read to the 
jury which is of the words and figures following: 

49 (Stationery of Leeds Manor Orchards, Ltd.) 

Dear Sir: 

Your letter of the 28th is carefully noted and over your signature 
is a disappointment to me as I had been led to believe that you ap¬ 
preciated the advisability of more salesmen, more active sales policy, 
etc. 

Ignoring my repeated verbal advice and suggestions and notwith¬ 
standing my letter of the 27th you say that you see no “specific 
reason why we should change our agreement” from which I gather 
that is of no moment to you whether or not I am satisfied with your 
handling of the sales department. 

Regardless of other reasons this attitude assumed by your brother 
from the beginning of our business relations and now by you, force 
me as the owner of Leeds Manor Orchards to make it very clear that 
I do not care to continue along present lines which are not at all 
satisfactory to me. 

In passing it is well to remember that acting upon the advice of 
your brother and self that the Leeds Manor Orchards Ltd. was elimi¬ 
nated and never allowed to take over the property, also that on Oct. 
27th I voluntarily offered to enter into a new contract with you and 
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your brother covering the sale of these same lands on terms fair to 
both parties. 

Very truly, 

GILBANK TWIGG. 

Mr. J. Alex. Ruedy, Washington, D. C. 

Oct. 30th, 1913. 

50 Thereupon witness identified a letter written in reply to the 

last letter dictated by C. 0. Ruedy, his brother, the co-plain¬ 
tiff in the case, which letter was marked “Plaintiffs’ Exhibit No. 7” 
and offered in evidence, dated November 3rd, 1913, and read to the 
jury, and is of the words and figures following: 

“Washington, D. C., November 3, 1913. 

Mr. Gilbank Twigg, 

Markham, Va. 

Dear Mr, Twigg: 

Your letter of the 30th ultimo, under special delivery otump, 
reached us Saturday evening too late for reply, and hence we take up 
the matter the first thing this morning. 

On October 27th, you wrote to us that you were disappointed in 
a number of matters pertaining to the operation of the contract be¬ 
tween us for the sale of orchard properties, and suggesting that you 
would like to hear from us by letter “as to the terms upon which you 
will make a contract with me personally for the sale of all or part 
of the acreage within a stipulated reasonable time, fair to you and 
me, based upon the active pushing of the proposition by you, with 
the necessary advertising and employment of sufficient agents to 
get the desired results.” 

On October 28th, we wrote you that we could not see any reason 
for a change of contract, but that we would be willing to consider 
any plan which you might present. In reply, on October 30th, you 
state again that you are disappointed and referring to our letter of 
the 28th you say that you “gather that it is of no moment to you 
whether or not I am satisfied with your handling of the sales depart¬ 
ment.” You also say, which is a surprise to us, that our attitude 
from the beginning and now is such “as to force me, as the owner 
of Leeds Manor Orchards, to state that I do not care to continue 
along present lines, which are not at all satisfactory to me.” You 
also, in the last paragraph of your letter of October 30th, call atten¬ 
tion to your letter of the 27th, and refer to the fact that you volun¬ 
tarily offered to enter into a new contract with us covering the sale 
of these lands and stating that it would be well for us to remember 
that fact. 

We do not understand what you mean exactly by that peculiar 
expression in your letter, unless it was put there as a very strong 
expression indicating your disappointment or written under a strong 
feeling of some dissatisfaction which has not heretofore been con¬ 
veyed to us. 


Now, Mr. Twigg, it is, of course, to our own interest that you 
should be thoroughly satisfied regarding the sale of these properties 
and our work in connection therewith, and we desire to do every¬ 
thing possible to please you in this matter. We feel that the suc¬ 
cess of the whole proposition depends very largely upon a thorough 
mutual understanding and upon a feeling of entire satisfaction on 
both sides so that the work may be continued with the utmost 
51 harmony and with assistance from both sides, such as was 
contemplated at the time our contract was made. But we are 
operating with you under a contract, which, at the time it was made, 
was entirely satisfactory to you, and which at that time expressed 
your full idea regarding the sale of these lands and was an expres¬ 
sion on your part of what arrangement would be entirely satisfac¬ 
tory to you. Now, this contract is still in existence and we are satis¬ 
fied still with its terms and conditions, consequently being so satis¬ 
fied, we write you under date of October 28th, saying that we had 
had conveyed to us by you no satisfactory reason for any change 
in the contract, but carrying out our idea of having the work 
carried forward in perfect harmony, we suggested that if you had 
a plan in mind under which the work could be carried on more 
to your satisfaction, which would be equally fair to us, that we would 
be very glad to receive your plan and consider it. We feel the same 
way today, and if you have a plan which you will transmit to is in 
writing or which you desire to give to us personally, we will be very 
glad to receive it from you or to visit Markham and talk the matter 
over with you. We feel that the contract is being carried out, and 
that by the first of January there will be much more than the stipu¬ 
lated number of acres sold, which will entitle us to the continuance 
of the contractual relation as expressed in the existing contract. 

So far as the office is concerned and also advertising and additional 
sales agents, we feel that we are carrying out the terms of the con¬ 
tract as expressing in writing the verbal agreements which had been 
entered into prior to the time when these agreements were reduced 
to writing. 

Now, while we earnestly feel that we are carrying out the terms 
of our contract, with absolute fairness to you, and believe that we are 
meeting with more than ordinary success, and feel that the existing 
contract is entirely sufficient, yet, as we said before, we will be en¬ 
tirely willing to consider any new proposition which you have to 
make either verbally to us or in writing. 

I turned over to tne Trust Company last Tuesday (28th) contract 
for 25 acres, with check for $750, and notes for $6,750, and one for 
10 acres, note for $875 due Nov. 1st, 1913, and notes for $2,625. 
Kindly accept these contracts formally, so that our commissions can 
be paid to us promptly. 

With best wishes, I am, 


Yours truly, 


» 
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52 Thereupon witness identified a letter written by Mr. Twigg 
to J. Aleck Rudey, dated November 5th, 1913, on the station¬ 
ery of the Continental Trust Company, which letter was marked 
“Plaintiffs’ Exhibit No. 8” and read to the jury which is of the words 
and figures following: 

November 5, 1913. 

J. Alex. Ruedy, Esq., 

1413 G. Street, N. W., 

Washington, D. C. 

My Dear Mr. Ruedy: 

I have your letter of the 3rd and am returning herewith the two 
contracts of sale mentioned in it, together with the checks and notes 
called for in those contracts. I cannot accept either of them. I am 
not arbitrarily refusing to accept them as your attitude may prompt 
a reconsideration of them along the lines of your suggestion of yes¬ 
terday that you considered the notes as good as cash and that you 
are prepared to take them as such in adjusting your compensation. 

I am in complete accord with your feeling that it is to our mutual 
interest to work harmoniously together and I am sure the best kind 
of team work is absolutely necessary to accomplish the work so im¬ 
portant to both of us. You do not seem to understand the reason 
for my dissatisfaction, such as insufficient office room and the admin¬ 
istration not being up to the standard for handling such a large and 
dignified business. 

1 would be willing to undertake the office and its administration 
as suggested in the new contract, which I am sending you herewith 
for your consideration. 

No such advertising of the proposition as I had a right to ex¬ 
pect and as the property will justify has been made and a most 
serious objection to present conditions is the little knowledge I get 
about your prospective purchasers which, if it were fuller, would 
surely get us closer together and you might be saved time and en¬ 
ergy. 

Your existing contract is, as you know, with Leeds Manord 
Orchards, Ltd., a corporation, which largely because of your sugges¬ 
tions never acquired any interest in the property, so that if I were to 
die your contract would have no validity against my estate whatever. 
I do not want to take advantage of ?iy technicality but all these 
seem substantial matters to me and matters of great importance to 
both of you as well. 

This contract is crude and if we are to have that team work that 
we both agree is so necessary we shall most likely have smooth sail¬ 
ing with a contract about which there can be no misunderstanding 
and which will be fair to both sides. It is with this idea in view 
that I have had a contract drafted which I am enclosing herewith 
for your consideration. To avoid any misapprehension on your 
part I will say that if for any reason you are not prepared to under¬ 
take the entire acreage, I am willing to consider a proposal covering 
the sale of a given acreage within a reasonable stipulated time. It 
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has seemed to me advisable to handle this matter by correspondence 
rather than in person so as to avoid any discussion of a personal na¬ 
ture which might impair our present pleasant relations. 

Yours truly, 

GILBANK TWIGG. 

53 Thereuopn witness identified what he designated as the 
. substitute contract which was included in the letter just read 
in evidence which was marked “Plaintiff’s Exhibit No. 9” and offered 
in evidence, read to the jury, and is of the words and figures follow¬ 
ing: 

• * 

_ 0 

“This agreement made this — day of November, 1913, by and 
between Bilbank Twigg, of Markham, Fauauier County, Virginia, 
party of the first part, and J. A. Ruedy ana C. O. Ruedy, both of 
Washington, D. C., parties of the second part, 

Witnesseth: That whereas, the said party of the first part is the 
owner of between five and six hundred acres of land now planted to 
apple trees about two years old, and of about two thousand four 
hundred acres, more or less, of unplanted land, all of said land 
being located in the County of Fauquier, in the State of Virginia, 
and the said party of the first part is desirous of selling said land in 
small tracts, duly planted to apple trees, and 

Whereas, the said parties of the second part are salesmen, practiced 
in the selling of such lands and are willing to undertake the sale of 
said lands, 

Now, therefore, this agreement witnesseth, the said party of the 
first part, hereby gives the parties of the second part, the exclusive 
right to sell to purchasers satisfactory to the party of the first part, 
in small tracts, all of said lands now planted in apple trees, except 
about thirty acres directly back of the manor house, and further 
the exclusive right to sell, as aforesaid, all of said lands which the 
party of the first part shall plant in apple trees, the lands already 
planted to be sold first; the first fifty acres shall be sold at a price 
of not less than $350 per acre, and the remaining acreage at not 
less than $400 per acre, out of which the said party of the first 
part agrees to pay the said parties of the second part a commission 
of twenty per centum, said commission to be paid as follows: ten 
per cent of the first moneys received by the said party of the first 
part on each of said sales shall be paid over to the parties of the second 
part, and after 50% of the purchase price has been paid for any 
of said tracts, the next 10% of the purchase price paid on each of 
said tracts shall be paid to the parties of the second part. 

When all the land now planted is sold, the said party of the first 
part agrees to plant in apple orchards such of the remaining two 
thousand four hundred acres as he himself may not have sold as un¬ 
planted land and as in his judgment is practicable to plant in apple 
trees, thereby furnishing to the parties of the second part additional 
acreage to sell, planted or to be planted, with cultivation and horti¬ 
cultural attention for five years guaranteed, provided that said party 
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of the first part shall at all times have the right to sell any of said 
unplanted lands without being liable to pay the parties of the second 
part commissions for said sales. 

The party of the first part further agrees to give cultivation and 
horticultural attention to all the land at present planted in apple 
trees for three years and to all the land hereafter to be planted with 
apple trees for five years, all land to be sold free from any incum¬ 
brance and taxes to be adjusted by the party of the first part until 
date of transfer. 

The said party of the first part further agrees to divide the lands 
as soon as convenient, after they are sold, and to construct such 
roads through said lands as seem advisable to him, the intention 
being to give to each tract purchased an outlet to the main high¬ 
way. 

54 It is further agreed by the said party of the first part that 

when prospective purchasers are taken to the station at Mark¬ 
ham, Virginia, by the parties of the second part, he will pay all ex¬ 
penses of conveying such parties from Markham to the land and of 
showing them the same and will provide for their entertainment 
while there. 

The said party of the first part also agrees to pay to the said 
parti-s of the second part a commission of twenty per cent upon all 
said lands planted as aforesaid and upon all lands planted in apple 
trees by the party of the first part and sold, whether said lands are 
sold by the parties of the second part, the party of the first part, or 
any other person, provided that the party of the first part shall have 
the right to sell any of said unplanted iands to purchasers, without 
liability to pay commissions for said sales so made by him. 

The said parties of the second part, on their behalf agree to use 
their best endeavors to sell said lands, as hereinbefore set out, ac¬ 
cepting the commission hereinbefore named as their full compensa¬ 
tion for all their work and service in connection therewith, expressly 
agreeing, themselves, to. pay all the expenses which they may incur 
in the sale and advertising of the property, and the expenses of 
prospective purchasers to the town of Markham, Virginia, en route 
to and from the said land, 

And further, properly to advertise the sale of said lands, it being 
expressly understood that not less than one thousand acres shall be 
sold by said parties of the second part by or before December 31st, 
1914, and if said one thousand acres are not sold by said time this 
contract may be terminated by the party of the first part, if he so 
elects, but if said one thousand acres have been sold by said parties 
of the second part by December 31st, 1914, then they shall have 
the right until December 31st, 1917, to sell the remaining acreage 
planted and as designated by the party of the first part. 

Provided, that the parties of the second part shall at all times con¬ 
tinue to advertise and energetically and intelligently prosecute the 
sale of said lands to the satisfaction of the party of the first part. 

It is mutually agreed between the parties hereto that the location, 
price and terms of payment for the land sold, shall be fixed and de¬ 
termined by the party of the first part and that the deeds shall be 
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put in trust for the purpose of conveying and receiving payments 
thereon. 

Since it is proposed in selling contract to give title to purchaser 
without further payment, in the event of his death after fifty per 
cent of the purchase price has been paid, the parties of the second 
part do hereby agree to refund to the party of the first part all the 
commissions on said sales. 

The party of the first part agrees to rent, equip, maintain and 
administer suitable offices in Washington, D. C. for the sale of said 
lands and to furnish the office force necessary to handle properly 
the business offered by the parties of the second part. 

Witness the following signatures and seals the day and year first 
hereinbefore written. 


Witnesses: 


55 Thereupon witness identified a printed circular and stated 
that it was advertising matter issued by them which circular 
was marked “Plaintiffs’ Exhibit No. 10” and offered in evidence, 
read to the jury and is of the words and figures following: 

‘‘Leeds Manor Orchards, 

Markham, Fauquier Co., Va. 

Virginia’s Future Apple-growing Community. 

Within a Few Hours’ Ride of Washington. 

Over 4,000 Acres of First-class Fruit Land Located on the Eastern 

Slope of the Blue Ridge Mountains. 

More than 600 acres in apple orchards two years old. 

Orchards given horticultural attention and proper cultivation until 
trees are of bearing age. 

Investment of Stability and Large Profits. 

Can you hesitate to embrace the opportunity of independence, 
and the healthful out-of-door occupation afforded by an orchard in 
a well-regulated community? 

Strong Association Feature. 

Title to Property Direct from Trust Company. 

In the event of death after the orchard is half paid for, a deed to 
the property will be issued to your heirs without further cost. 

An ideal place to live, salubrious climate, beautiful scenery, and 
an abundance of pure spring water fresh from nature’s filtration 
plant. 
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Orchards divided into convenient acreages. Purchase price pay¬ 
able over a period of years without interest. 

For full particulars address— 

LEEDS MANOR ORCHARDS, 

Phone, Main 2405, Washington. D. C.” 

1413 G Street N. W. 

56 Witness further testified that the office he occupied was 
1413 G Street, which he took possession of immediately after 

the contract was signed by Mr. Twigg; before he took possession of it, 
it was occupied by Mr. Twigg and he took it over from the latter; 
he paid the rent of the office to Mr. Campbell, the agent for that 
building; after that Mr. Twigg did not pay any part of the same; 
they were not consulted by the Continental Trust Company when 
they were making contract under which the trust company acted as 
trustee for these lands, and they never saw the trust company’s con¬ 
tract with Mr. Twigg; they never assented to that contract so far as 
it might vary the terms of the contract between them and Mr. 
Twigg; their contract was made with Mr. Twigg before the contract 
with the trust company; the arrangement with the trust company 
was because of their contract; they never assented to any stipulation 
or provision of the contract between Mr. Twigg and the trust com¬ 
pany that could vary in any way their contract; then the witness 
was asked the following question: 

“Q. Mr. Ruedy, tell the jury what these lands would have fetched 
if you and your brother had been permitted to continue the sale 
under the contract?” 

To which question counsel for the defendant objected on the 
ground that the witness had not shown himself to be so much of an 
expert that he could look into the future and tell what those lands 
would bring in the future; that he has not shown himself to be an 
expert at all with reference to matters of this sort, and if offered for 
laying foundation for proving damages, the damage would be so 
highly speculative as to be not countenanced by the law. 

After discussion, the witness further testified that he had had 
experience in the sale of apple orchard lands in small tracts; 

57 that his experience extended over a period of about six to eight 
years. 

Thereupon there was further discussion as to the propriety of the 
question heretofore propounded, and after that discussion, counsel 
for the defendant, Mr. Douglas, stated to the court as follows: 

“If the Senator will pardon my interruption, I think it will save 
the time of both court and jury if I make the suggestion that this 
evidence go in subject to our exception with the right to move to 
strike it out at a later stage of the case.” 

To which Mr. Bailey replied: “That is satisfactory to me.” 

Thereupon the witness testified that in the aggregate this land 
would have sold, according to the terms of the contract, he should 
say for $1,400,000.00; that he had ma£e the calculation. 

Thereupon die witness was asked the following question: 
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“Q. Mr. Ruedy, you have testified that you have had some ex¬ 
perience in selling these lands. What is the average expense to 
a sale-man in selling these lands?” 

To which question, counsel for the defendant objected and after 
a discussion of the objection, counsel for the defendant, Mr. Douglas, 
stated as follows: 

“Let it go in subject to this same exception and motion to strike 
out.” 

Thereupon the witness testified as follows: 

“Q. Mr. Ruedy, what would have been the expenses to you and 
your brother if you had sold, and been permitted to continue selling, 
this land under that contract between you and Mr. Twigg? A. • 
About fifteen per cent, sir. 

Q. What does that expense consist of? A. We paid our salesmen 
ten per cent commission—that is the usual commission—and the 
expenses would run from two and a half to five per cent 

58 covering transportation and office hire, and advertising, and 
general expense. 

Q. The whole expense then, would have been what? A. About 
fifteen per cent, the actual expense.” 

Thereupon, in response to a question of the court as to the mathe¬ 
matical process by which the witness calculated the land would have 
sold for $1,400,000.00, the qitness testified that when the sale was 
started the price was $300.00 per acre and it would have gradually 
increased as the development progressed and sales progressed; the 
price would have advanced so he figured on the entire sale during 
the period of three years and this property would have averaged 
$480.00 an acre; based upon that average, the rate of percentage that 
he figured on, that is their commission, was 25 per cent until this 
property netted Mr. Twigg $300.00 an acre; and when he received 
$300.00 an acre, their commission was to increase in proportion to 
33-1/3 per cent after the price had increased to $400.00 an acre 
which would have netted Mr. Twigg $300.00 an acre at the 25 per 
cent commission; as the price increased beyond that, they were to 
get a proportionate increase up to 33-1/3 per cent which was the 
maximum; that he figured upon the average price which he believed 
all of it might be sold for over a period of three years and that 
average was $480.00 an acre ; that he then figured upon that price, 
that average, being received, with compensation based on 25 per cent 
for a certain portion of that in accordance with the terms of the 
contract with a gradual increase as he increased the price for which 
he sold the remaining lands, up to 33-1/3 per cent, but their selling 
expenses were increasing proportionately; he does not believe he 
would have derived over 10 per cent net on the gross sales; this 
property would average.$480.00 an acre; there were 20 per 

59 cent of it probably no- adapted to growing apples com¬ 
mercially, and he figured that at an average of $480.00 an 

acre, it would have amounted to at least $1,400,000.00; Mr. Twigg 
finally served notice on him and his brother of the abrogation of 
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this contract; thereupon the witness identified letter received from 
Mr. Twigg advising him not to offer for sale any Leeds Manor and 
to stay off the property; the letter is dated January 3rd, marked 
'‘Plaintiffs’ Exhibit No. 11” and was duly offered in evidence, read 
to the jury and is of the words and figures following: 


“Washington, D. C., January 3, 1914. 

Messrs. C. O. and J. A. Ruedy, 

1413 G Street N. W., 

Washington, D. C. 

Gentlemen : 

I have just considered in detail, at the Continental Trust Company, 
the proposed contracts of sale left there by you and I must frankly 
confess that I am keenly disappointed. 

The terms and conditions of the business offered by you are so 
generally unsatisfactory that I hereby notify you that from this 
date you are not to offer for sale any part of Leeds Manor, to any 
one, at any price, as I consider all selling arrangements between you 
and Leeds Manor Orchards, Limited, as terminated because of your 
failure to deliver sufficient satisfactory business to permit you to 
continue as exclusive sales agents for Leeds Manor Orchards, Limited. 
You will also please understand that you are not to take any one to, 
or upon, the property. 

Some of the business, however, offered by you, if it calls for acreage 
conforming to the platted survey, has more or less value and if you 
can designate the several plats on the survey I shall be glad to con¬ 
sider the business upon its merits. Otherwise, you will understand 
that these proposed contracts of sale are at the Continental Trust 
Company at your disposition. 

Yours truly, 

GILBANK TWIGG.” 

60 Thereupon witness identified letter from Mr. Twigg under 

date of January 10th, which letter was marked “Plaintiffs’ 
Exhibit No. 12” and was offered in evidence, dated January 10th, 
1914, read to the jury which is of the words and figures following: 


“Washington, D. C., Jan. 10, 1914. 

Messrs. C. O. & J. Alex. Ruedy, 

1413 G Street N. W., 

Washington, D. C. 

Gentlemen : 

I am writing to confirm what I said to you by word of mouth this 
morning. I am putting through the Johnson checks for collection, 
on your assurance that you would assume my contract with him be¬ 
ginning April 1st by which I am to pay him $50 a month for his 
services. If you will arrange this with Mr. Johnson and write me a 
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letter assuming my contract with him, and if his checks are paid, 
upon receipt of your letter, I will send you check for $2,625. 

If you will return to me the St. J. Marshall, Captain Marshall, 
Carter and Mallory contracts and the notes and checks attending 
these contracts, I will also put them through for collection and if 
they are paid, I will, in full settlement of all matters between us, 
to be covered by full acquittances and releases drawn to the satis¬ 
faction of our respective attorneys, give you the St. J. Marshall note 
or notes running longer than the period of five years and in addition 
will pay* you in cash the difference between these notes and the sum 
of $3,125. 

The intention of this proposed settlement is to take over this ir¬ 
regular business and in compensation for your efforts to pay you 
your full commission for the first fifty acres and all over $3Q0. net 
to me for the remaining acreage. 

Yours truly, 

GILBANK TWIGG.” 

61 Witness further testified that after Mr. Twigg had ordered 
him to keep off the place, he did not offer any more of the 

land for sale and declared his contract terminated, he did not assent 
to the termination of the contract; after he was notified to keep off, 
they discontinued and kept off and did not try to go on the place. 
When asked what he had been doing since the contract was termi¬ 
nated and left this business of Mr. Twigg’s witness testified that he 
had charge of the office in New Orleans with Mr. C. W. Marsh, 
with whom he was formerly associated before taking up this sale, and 
while there during the last three years, or three years prior to this 
time, they sold 7,000 acres of orange groves in the city limit of New 
Orleans which amounted to approximately $4,000,000. The sale 
lasted about three years. Since that time he has gone into the oil 
business. He has been President of an oil company there for the 
last year or year and a half and is now drilling a well. From the 
time that he was compelled to abandon the sale of the Twigg prop¬ 
erty up to the time the suit was filed, he has averaged $5,000 a year; 
that he has made $15,000 between the time he discontinued his ef¬ 
forts to sell this property and the three years following that; that 
is personal, what he has made personally; his brother received his 
own compensation out of this and witness and witness had his own; 
they had different arrangements; they were working for the selling 
agent for this property; what he made might have been different 
from what his brother made. 

On cross-examination, witness testified that he did not know what 
his brother earned during that period of time; witness worked for 
Mr. Marsh selling orange orchards within the corporate limits of the 
city of New Orleans; Mr. Marsh had the selling contract and witness 
worked for him direct as a sales agent under him; Mr. 

62 Marsh had entire charge of making the plans and determin¬ 
ing upon the equipment and advertisement, literature, and 

everything else, and was a very experienced man in that line of 
business; the number of sales agents that Mr. Marsh had for t ha t 
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property varied; witness had charge of the sales in New Orleans and 
the office as well as the organization; witness got every contract, 
practically, for the orchards sold during that three years* and got a 
salary and a bonus on every order that was taken; his salary was 
$50.00 a week; that was an attractive proposition; what he earned, 
devoting his entire time to the matter averaged $5,000 a year, salary 
and bonus; it may have been a little more one year or a little less the 
next; that is all he did make during that period of time; that he 
worked for Mr. Marsh as a salesman for the Mertens Orchards in 
Allegany County, Maryland; he has not had charge of any prop¬ 
erty as contracting party under a selling contract in the sale of 
apple orchards other than the Twigg contract, and this was his first 
venture in taking charge of a proposition as a sales agent under 
contract himself; he had about five years of experience in this line 
of business and ought to know something about the kind of equip¬ 
ment necessary for undertaking a job of that sort; he also had ex¬ 
perience in getting up literature, his connection was such that every 
man in the organization aided in those things; in the aggregate, he 
should say, that Mr. Marsh, when he had charge of the sales de¬ 
partment of the Mertens Orchards in Allegany County, Maryland, 
spent tens of thousands in his equipment, advertising and literature; 
when Mr. Marsh began, how T ever, he only had a very few booklets, 
but he added to them as the sales progressed and business warranted; 
he and his brother prepared the data for the booklets which was 
offered in evidence which took probably thirty days or more to 
gather, together with the statistics; the data is authoritative 
63 and appears in such form it is approved by the trust company 
and everybody concerned; they also prepared another piece 
of literature giving data and statistics of the different orchards in 
that section of the state; for an inexperienced man to gather this 
data and put it in the form they have, to give it strength that it is 
in, to be attractive to a prospective purchaser, it would have taken 
them not two months’ time, but it would have taken them six 
months’ time to gather the data in the first place. In response to a 
question from counsel that he would like to see that data, witness 
replied as follows: 

“If you read that data, that article there, mimeographed booklet, 
a series of articles—there is another mimeographed article there that 
required a great deal of time to prepare.” Witness further testified 
that there are others that he got up, besides Plaintiffs’ Exhibit No. 2, 
entitled “Fortunes in Apples in Virginia,” and Plaintiffs’ Exhibit 
No. 10, headed “Leeds Manor Orchards”; he helped to get up other 
books and on the one marked “Exhibit 2,” Fortunes in Apples in 
Virginia, being shown “Plaintiffs’ Exhibit No. 2 and Plaintiffs’ Ex¬ 
hibit No. 10,” and asked if these papers represented the sum total 
of their literature, witness replied, no, there were others prepared, 
those that had not been completed at the time the sale stopped; that 
the reason they had not been completed was that they were adding 
to it all the while, that is their selling material; that they had other 
papers constituting part of their literature other than the three just 
shown to him, from the date of the contract until it was terminated 
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by Mr. Twigg on January 3rd, 1914; there were some more mimeo¬ 
graphed ; the subject- of them were: “The Food Value of the Apple,” 
and “The Apple as a Food”; neither witness nor his counsel knows 
where those papers are, that they bought all of the articles in hun¬ 
dreds, 500 copies at a time; there were other papers, mimeographed 
work; that he issued a form prepared to show the profits of 

64 apple orchards on a commercial basis, and it was not the one 
that has been offered in evidence; it was in the papers; he 

thinks he has them stored away in a storeroom; he cannot state now 
other papers that he can think of; he would have to look through 
the stock that he has; they have a whole lot of that stuff stored away; 
that he paid for the printing of one of the pamphlets shown him; 
the bills were not made out to Mr. Twigg; that he paid probably a 
couple of hundred dollars for the printing; the item of $111.00 
testified at the last trial was only part payment of the bill of Byron 
S. Adams, there were others; one from Fraker in the Star Building; 
the $111.00 is all he paid Byron S. Adams for one book; had some 
printing done there, but does not know just what it was; had some 
work done with Mr. Thayer, a- printer; does not recall what he paid 
him, there were several small bills, circulars, and things of that * 
sort; probably paid Mr. Fraker $50.00. 

Witness further testified, on cross-examination, that checks in the 
sum of $7.75 and $6.00, respectively, to the order of Thaver, covered 
payments for printing, but he does not know whether they are all; 
he does not know of any other offhand. These are all that he re¬ 
called; checks for $13.50 and two each for $20.00 to the order of 
Fraker represent payments made to Mr. Fraker; four checks to J. 
C. K. Campbell for $15.00 each, one in September, one in October, 
one in November and the other dated January, 1914, the former 
being in 1913, represent part payment of office rent; the first pay¬ 
ment was made to Mr. Tate, he believes, the checks to Mr. Campbell 
representing all he paid to the latter; it seems to him they paid the 
first month’s rent to Mr. Tate; check for $4.15 represented his tele¬ 
phone bill paid to Mr. Tate; check for $3.25 to the Chesapeake & 
Potomac Telephone Co. in August, one to Mr. Tate of August 21st 
for $4.15 and one to the telephone company for $7.11 in October; 
November, $4.25, January, 1914, $4.35 represent telephone 

65 bills; he does not know of any others; they used a stenog¬ 
rapher down stairs partly to do their stenographic work; had 

no stenographer or typist in their office nor any clerks or office boy; 
their bank account was in witness’ name personally, and they have 
one room as an office, the rent for which is $15.00 a month, and on 
Mr. Twigg’s suggestion used the furniture that he had in the room 
gratis; haa no employees of any kind in the office for any purpose 
from the time he entered into this contract until Mr. Twigg termi¬ 
nated it in January, 1914; he has not footed up the sum total of all 
the money paid out for office rent, telephone and for printing, and 
there may have been some other items than those called to his atten¬ 
tion today; there were only miscellaneous expenses, he does not 
know just what they were. Witness further testified that he took 
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two or three men personally to see this property; he took Mr. Finney 
down, the Manager of the Aluminum Company of America; he took 
Mr. Bates down and took Mr. St. Julian Marshall down originally; 
he did not do any advertising in newspapers or magazines; he did 
his advertising through personal solicitation as they never adver¬ 
tised any of their propositions; the Continental Trust Company de¬ 
layed his work very much so; the trust company was under obliga¬ 
tion to give him a letter that would help to sell this property for this 
reason, that the trust company was made trustee solely and only be¬ 
cause he demanded it; they could not sell it unless they had, or they 
would not sell it, unless they had a trustee who would act as trustee 
for this property and assure a man a free and clear title to this prop¬ 
erty upon the completion of the payment for its purchase; before 
they could employ salesmen and send them out with proper cre¬ 
dentials, they had to have a letter from the trust company showing 
their authority for claiming that they were the trustee and were 
there for the purpose of accepting this money and deeding the prop¬ 
erty to purchasers; that was the reason the trust company was 

66 appointed because they demanded it before they ever signed 
this contract; that was one of the arrangements; the duty of 

the trust company was to announce that it held the legal title to this 
property and would convey it to the purchaser when he fully paid the 
purchase price, free and unincumbered, and that is all they wanted 
the company to do. Being asked whether he wrote the letter dated 
October 20th, which is an exhibit, witness replied that he did in this 
way: he made several calls on Mr. Warden; Mr. Warden told him 
that there was a delay, first, the letter was not ready because Mr. 
Twigg wanted to take an apple man down there and pass on the 
property; and witness went down again and requested a letter, but 
Mr. Warden has been so busy that he did not have time to write it; 
they had arrangement made with a number of salesmen to go to 
work and they could not go to work until they had this credential; 
that witness said to Mr. Warden that this was delaying us, “If you 
have not time to w T rite the letter, I will give you a draft of a letter.” 
Told him that he thinks the first part of October, it may have been 
the latter part of September; witness made a draft of a letter; he does 
not know how T many changes Mr. Warden made, but he signed it; 
it is substantially the letter submitted; Mr. Warden gave it to him 
in October; Mr. Twigg advised him that the Continental Trust Com¬ 
pany had accepted this trust back in the middle of August; he had 
information from Mr. Twigg that the Continental Trust Company 
would act as trustee, that the arrangement would be all right ; he did 
not actually know that the Continental Trust Company was the 
actual trustee holding the title to that property as early as the 15th 
of August, and did not know T until he had this letter in writing; he 
asked the Continental about it before he asked for this letter; does 
not remember the exact date; they w*ere very anxious to get the letter 
because they could not send a salesman out until they got the 

67 letter; he asked Mr. Warden about giving this letter just as 
soon as Mr. Twigg told them the arrangement had been com¬ 
pleted, because they were holding up their organization waiting for 
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this one document, before they could get the salesmen out; he cannot 
tell the exact date when Mr. Twigg told him that the thing had been 
completed; it may have been in September; the quickest way to tell 
when he knew about it is that as soon as they had that information, 
the booklet was approved; if you look at the date of the booklet, that 
would show you when they had the information verbally; 

“By Mr. Douglas: 

Q. There is no date given to this booklet? A. Get the receipt. 

Q. I have not the receipt. I want to save all the time I can. 
(Examining receipt.) Here is the date. “Booklet, 29th day of 
July.” Is that right? Look at it. A. (After examination:) Au¬ 
gust it was paid, probably finished in August.” 

The booklet was probably published and finished in August; it was 
printed in instalments; when he gave the pamphlet or booklet to the 
printer, Mr. Twigg had told him that it would be all right, but they 
had no official authority until they received this letter from the trust 
company saying that they were actually the trustees, he did not know 
when the booklet was handed to the printer that the Continental 
Trust Company had already accepted it; he had by word of mouth 
from Mr. Twigg that there would be a trustee, and that it would be 
all right to go ahead and have the booklet printed; he had stated in 
his prior testimony that the paper was gone over by the Continental 
Trust Company and approved and knew that because Mr. 

68 Twigg took it there for that purpose; does not think, he the 
witness, did so; he did not discuss it with Mr. Warden nor 

did he take the forms of these contracts to the trust company and 
get them to approve them nor the $300 contract and the $400 con¬ 
tract; he only knows that the trust company approved the contracts 
through Mr. Twigg; he printed those contracts on their dates, Au¬ 
gust 2nd and September 3rd; at the time he gave these contracts to 
the printer, it was witness’ and brother’s understanding that the trust 
company would, if they had not formally at that time, approved both 
forms of the contract; they understood it was all right to go ahead 
and would be attended to any day; it was the latter part of September 
of the first of October that he asked Mr. Warden to write this letter 
and about fifteen or twenty days thereafter, Mr. Warden gave 

69 him the letter; in the meantime Mr. Warden asked him to 
make a draft and submit it to him; they began writng con¬ 
tracts for the sale of this property in September, as early as the 12th 
of September; first contract was with C. C. Johnson; he believes the 
Johnson transaction was dated the 13th of September; the St. Julian 
Marshall contract was dated the 12th of September; he did not ex¬ 
actly close the St. Julian Marshall contract on the 12th; did not 
actually take a signed contract from him on that day; that contract 
was signed in October. Witness being asked to explain what he 
meant by the 12th, testified that there were two series of notes, and in 
order to make those two series of notes come out correctly, the notes 
had to be dated the 12th of September; that was all worked out; they 
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had a memorandum at that time, and it was ail worked out ; the con¬ 
tract was dated back for convenience of dating the notes; it was not 
signed until some time in October; he does not know the exact date, 
but he has letter from Mr. Marshall saying certain things when he 
handed it to him; it was the first part of October, he thinks the 15th 
maybe or the 20th. Being asked to explain why the contract was 
signed in October and dated in September, witness testified that notes 
had to extend over a certain period of time; if the notes had been 
dated on October 15th instead-of September 12th, they would not 
have worked out in even time; the original plan to sell was that the 
planted property should be sold over a period of three years, and the 
unplanted property over a period of five years; those agree- 

70 ments had to be made in accordance with the plans; the un¬ 
derstanding between him and Mr. Twigg was that no pay¬ 
ments were to extend over a period of three years for the planted land, 
and the unplanted land over five years, Mr. Twigg being under ob¬ 
ligation to cultivate the planted orchards for three years, and the 
unplanted for five years; witness has a memorandum worked out 
for Mr. Twigg; Mr. Twigg knew all about this; he was there. 

“Q. I want to know from you now if you had closed this trans¬ 
action on October 15th, and had signed the contract and dated it 
correctly, instead of dated it back for a month, could not those notes 
have worked out just as well, reckoning from October 15th, as from 
September 12th? A. No, sir. 

Q. Why not. A. Because it would have run over a certain 
length of time, too long. That is customary in any business trans¬ 
action. That is the custom. I have done that. 

Q. Custom to date contracts back for a month? A. Dating the 
contract means nothing. It means when the man signs it. 

Q. So you have no other explanation to make, then to the jury? 

A. I think I have made it clear. There is a memorandum of the 
notes as we worked them out. That shows the date. 

(Mr. Bailey thereupon handed Mr. Douglas the paper.) 

Mr. Douglas: I will come back to it after my friend has tried 
his hand at it.” 

The St. Julian Marshall contract was for 25 acres and the Johnson 
contract was for 35 acres, making a total of 60 acres which we 
sold on a $300 basis. Witness further testified that Mr. Twigg 

71 was in the office when the Johnson contract was signed, and 
witnessed it; Mr. Twigg approved the Johnson contract when 

he was there, and negotiated with the man at the time the man 
signed it; the contract bears date the 13th of September; the 
approval on the contract bears date the 11th day of October; upon 
being asked whether or not the date on the contract refreshed his 
memory, the witness stated that “no, sir.” Mr. Twigg was there 
when the contract was signed; Mr. Twigg may have signed the 
approval on October 11th, yet he was there when the contract was 
signed and when the negotiations were completed; the St. Julian 
Marshall contract was delivered to the trust company, if he re- 
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members correctly, under date of October 28th; it called for a cash 
payment of 10 per cent, he thinks, and extended the payments 
over a period of six years; that contract added to the Johnson con¬ 
tract which is the only one that Mr. Twigg formally approved, made 
sixty acres of land at a price of $300.00 per acre for both tracts; 
Johnson gave a note for the initial payment $2,625.00; then he re¬ 
mitted by check to the. Continental Trust Company to pay this 
note; the checks had been sent to the trust company; witness did 
not know that the checks had not been paid until way after the first 
of the year; the payment of the checks were countermanded by 
Mr. Johnson, but for some reason beyond the control of the witness; 
the check was in the trust company for the payment of this note for 
a long time, and they advised Mr. Twigg it was paid by letter and 
advised the trust company that the checks had been sent to the 
trust company in payment of that note as soon as they received 
a telegram; the fact is the check, whosever fault it was, was never paid, 
so witness understands; does not know that not one dollar was 
actually paid by Johnson in money or that there ever was a dollar 
paid by anybody on account of this contract; Johnson tendered his 
check for tne payment; witness did not hear that Johnson paid his 
check, does not know as a fact that Johnson did not pay the money 
after he countermanded the payment of the checks; heard that 
there was an effort made to make him pay it; witness denies 
72 that when Johnson sent his checks down there for the pay¬ 
ment of the note, he and Mr. Twigg held up the present¬ 
ment of the check for payment by their joint instructions to the 
trust company pending an effort to adjust between him and Mr. 
Twigg who would assume the obligation to employ Johnson; there 
was no reason to witness’ knowledge why the check should be held 
up. 

*“By Mr. Douglas: 

Q. Is it not true that the latter part of December and early in 
January, Mr. Twigg was trying to get you to indemnify him against 
the obligation to employ Johnson? A. We may have received a 
letter, which was after the termination of our contract by Mr. Twigg.” 

Witness did not employ Johnson to come down and work on that 
property; understood that Mr. Twigg had made a suggestion to 
him to come down; the controversy with Twigg developed way after 
the contracts had been terminated ; after the first of the year, and 
not before the check was presented for payment; witness denies Mr 
Twigg wanted witness to indemnify him; does not recall it in letter. 
There was thereupon read to the witness an extract from a letter 
purporting to have been written by Mr. Twigg directed to the plain¬ 
tiffs, dated January 10th, 1914, as follows: 

"I am writing to confirm what I said to you by word of mouth 
this morning. I am putting through the Johnson checks for col¬ 
lection on your assurance that you would assume my contract with 
him beginning April 1st, by which I am to pay him $50 a month 
for his services. If you will arrange this with Mr. Johnson, and 
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write me a letter assuming my contract with him, and if his checks 
are paid on receipt of your letter, I will send you check for $2,625.00.” 

73 Witness testified the fact is his brother went in the trust com¬ 
pany after receiving Mr. Johnson’s letter requesting him to get 

his notes, under date of January 6th; witness received the letter of Jan¬ 
uary 10th, but the contract was terminated January 3rd; the arrange¬ 
ment with Mr. Johnson absolutely did not hold up the presentment of 
checks for payment; they answered that letter of Mr. Twigg’s; there¬ 
upon witness was called upon and produced a copy of his reply to 
that letter and read the same over; refreshing his memory from the 
letter, and being asked whether or not he made any reference to 
the first paragraph of Mr. Twigg’s letter on the Johnson 

74 contract, witness read the first paragraph of the reply as 
follows: 

“Your letter of last Saturday, after what we told you in front 
of the Continental Trust Company, is so uncalled for and silly it is 
not worthy of our attention at all.” 

Witness testified that his brother was in the trust company at the 
time trying to get Mr. Johnson’s notes; witness also read another 
paragraph from his reply to Mr. Twigg as follows: 

“You know very well that under the contract we had with you 
the commission on the Johnson contract was due us when he paid 
his note, and your attitude in not paying this money to us promptly 
after our repeated requests shows your intention is anything than 
to deal with us fairly and in a business way.” 

His brother received a letter from Mr. Johnson under date of Jan¬ 
uary 6th, requesting him to go and cash the notes; as a matter of 
fact, they did demand the payment of these commissions from Mr. 
Twigg upon the claim and representation that the note had been 
paid, that is the Johnson note, for the reason that when they re¬ 
ceived the telegram from Mr. Johnson on the 9th of December, 
advising them that he had mailed the check to the Continental Trust 
Company in payment of this initial payment note, they requested 
their commission which was due them; they w r ere not requesting a 
commission to be paid based upon the statement that the note had 
been paid w hen they knew T the note had not been paid and Johnson 
had countermanded the payment of the check; first found out that 
Johnson had countermanded the payment of his check in January; 
thinks the letter from Johnson was dated January 6th; does not 
know r that the letter says Johnson countermanded the pay- 

75 ment of those checks and was not going to pay the note; the 
letter asks for the return of the note; said that was the end 

of the transaction. Thereupon witness was handed the letter and 
after reading same testified: “He says upon learning that checks 
had been presented to their bank for payment, they stopped pay¬ 
ment on them.” 
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“Q. So you knew, at the time you got that letter, January 6th, 
that he had stopped the payment on his checks, stopped the pay¬ 
ment of the checks? A. My brother handled that letter. That 
letter was written to my brother personally.” 

He thinks that the Johnson transaction was wound up in this way 
that Johnson gave a note for the cash payment and instead of mak¬ 
ing the cash payment, he asked for an extension of the note, and 
then sent his check in January, about January 5th or 6th, he 

76 countermanded payment of the check, asked for the return 
of all of his notes, and for the cancellation of the contract. 

After the St. Julian Marshall contract was signed, it was delivered 
to the trust company for the purpose of the trust company and Mr. 
Twigg approving it; as he remembers Mr. Twigg approved the corn 
tract before it was signed. 

“Q. When the contract was prepared and submitted to Mr. Twigg 
for approval, he refused to approve it, did he not? A. No, sir; he 
approved it. 

Q. I mean, after the contract was prepared, Mr. Ruedy, and put 
in form, and he was asked to approve it, did he not? A. Yes, sir.” 

Witness thinks he worded his declination that the terms and condi¬ 
tions were unsatisfactory to him, yet he said that was entirely satis¬ 
factory before it was signed and was glad to get it; before the 
contract was prepared, Mr. Twigg changed his mind; the 10 per 
cent payment under a six year term was the point that was referred 
to Mr. Twigg, two series of notes, which he agreed to; he did not 
know about the contract with the Continental Trust Company re¬ 
quiring the maximum time of five years, and did not find out about 
it until after the first of the year; Mr. Warden of the trust company 
did not tell him in October, when he came to see him about the St. 
Julian Marshall contract, that Mr.-Twigg could not approve it be¬ 
cause his obligation with the trust company required all payments 
to be made within a period of five years. Witness denies absolutely 
that there was any agreement with Mr. Twigg just before 

77 he sent the form contracts to be printed, that the first 50 
acres should be' sold for $300 and the second 50 at $400, and 

denies that he agreed to that in the presence of Mr. Godfrey Tate 
before the blanks were sent to the printer. Twigg agreed to let him 
sell the second 50 acres for $350 an acre, but not before either form 
was sent to the printer; does not know whether it was just before 
he sent it to the printer or afterwards, but the reason is that it was 
useless to have a hundred contracts printed for the purpose of using 
a few at $350 an acre; he did that as to the $300 contract 

78 because it was printed first; he put it at $400 an acre because 
he could use the $400 contract, simply a matter of changing 

it; they had contracts pending at the $300 price; there were 50 
acres sold at that; then the other batch was printed at $400 because 
there was only a limited amount of acreage to be sold at $350; had 
200 blanks printed with $300 and 200 blanks with $400 an acre in 
them; on all the contracts after the St. Julian Marshall contract, 
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they used the $400 blanks and struck out the “$400’’ and inserted 
instead “$350”; that was applicable to the Mallory contract and the 
R. C. Marshall contract, as well as the Carter contract. The con¬ 
tracts of Mallory and R. C. Marshall were not dependent upon the 
acceptance of the St. Julian Marshall contract. Upon being asked 
whether or not he testified positively at the former trial of the case 
that those contracts were interdependent, witness replied that what 
he testified to and what he wrote to the Continenal Trust Company 
was that it was necessary to accept the Marshall contract promptly, 
the St. Julian Marshall and the Mallory contracts promptly, in order 
to get their cooperation. Being asked whether he really meant that 
if the St. Julian Marshall contract was not accepted, he did not wish 
to present the Mallory and the R. C. Marshall contracts because they 
would not be put through unless the St. Julian Marshall contract 
was put through, witness said, “No, sir, I did not mean that at all.” 

Wnereupon, the witness was interrogated as follows: 

79 “Q. I ask you if this question was not asked you on cross- 
examination, at the last trial of this case, page 195, the last 

question on the page: 

‘Q. Did you not inform Mr. Twigg and the Continental Trust 
Company that the Mallory contract and the Capt. Marshall contract 
were both dependent upon the acceptance of the St. Julian Marshall 
contract? A. We probably did, yes, sir.’ 

A. I did in this way, as I just told you, we wrote the Continental 
Trust Company a letter telling them that it was necessary to accept 
or to send forward the papers to St. Julian Marshall immediately in 
order to get the benefit of his co-operation, because he was related 
to Mr. Mallory. Mr. Mallory had friends, Mr. St. Julian Marshall 
had friends, and in order to get the co-operation of purchasers, 
when he closes a contract he has to be satisfied that it is in due 
form, and every co-operation we can get in a sale of this kind adds 
strength to it. 

Q. Of course; we all know that. A. That is the reason I brought 
to their attention the fact that if they did not give the proper atten¬ 
tion to the St. Julien Marshall contract, it ‘would probably affect 
these other sales. That was the thought. 

Q. Was there asked of you at the last trial the question which 
I have just read to you? A. It probably was, Mr. Douglas. 

Q. Did you give that answer I read to you? A. Yes, sir; but I 
qualified it as I have.” 

The Mallory contract was for 10 years, and the cash payment, if 
witness recalls, was 10 per cent and the price was $350 an acre; 
when asked whether he had any previous talk w T ith Twigg or War¬ 
den in reference to the Mallory or R. C. Marshall contract, witness 
replied that they knew of the R. C. Marshall contract nego- 

80 tiations and they wrote several letters that was all; his brother 
went down to Portsmouth, Virginia, and Norfolk, Virginia, 

to get these contracts signed by R. C. Marshall. 









not know whom he saw. I suppose he saw both of them, probably. 

Q. Is it not a fact that it was probably the R. C. Marshall down 
at Norfolk who signed the contract? A. Yes, sir. 

Q. And that was the father, was it not? A. It is my understand¬ 
ing that that was the son, Capt. Marshall. I do not know—It was 
R. C. 


Q. This contract was signed ‘R. C. Marshall, Jr.’ was it not? A. 
I do not recall, Mr. Douglas. 

Q. You do not remember of any such signature as that, do you, 
‘R. C. Marshall, Jr.?’ A. I do not remember that, no, sir.” 


He thinks the contract with Carter was negotiated on the 
81 29th day of December, and it was delivered to the trust 
company as the others were; there was no special reason why 
they sold Mr. Carter exactly ten acres for $350 an acre; it was $350 
an acre and provided for 10% cash payment. Being asked whether 
Mr. Twigg had refused to approve the R. C. Marshall contract and 
the Mallory contract on the ground that the terms were not satis¬ 
factory, witness said, “I think so, yes, sir.” The terms of the C&rter 
contrast were not identical because Mallory paid 20 per cent and 
the other man paid 10 per cent. At this point, Senator Bailey in¬ 
terjected and said, “Twenty-five per cent, $875.” 

“Q. Then the terms of the Carter contract were less favorable to 
Mr. Twigg than those in the Mallory contract, were they not? A. 
Good business. 

Q. And he had already turned down the other two contracts on 
the ground that the terms were not satisfactory, you say, the B. C. 
Marshall contract and the Mallory contract? A. Some such word 
‘terms and conditions’, or something.” 


Mr. Carter was a friend of his; the sum total of the amount that Car¬ 
ter was to pay for 10 acres was $3,500; Carter was a married man; 
did not ask him his ability to pay the $3,500; did not know whether 
he was getting a salary of $150 a month from Hibbs & Co.; pays 
attention to a man’s financial ability to carry out his obligation, 
but this man does not get anything until he pays for the entire 
grove; the trustees do not give him anything until he pays for it; 

knew Carter for years and knew he was absolutely reliable. 
82 Witness does not recall that in the new draft that it gave to 
Mr. Twigg the right to pass on persons to whom witness 
should sell this property; there was a provision in the draft that 
Mr. Twigg was to take over the expenses of properly equipping and 
operating an office and relieve witness of that expense and that Mr. 
Twigg was to furnish the clerical force necessary; Mr. Twigg had 
written a letter on October 27th complaining about the kind of 
office that was being maintained and the kind of equipment, by 
the witness; Mr. Twigg proposed to take that burden on himself. 
On the day preceding, witness testified that this property could have 
been sold by him for $1,400,000. Witness was then asked how he 
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arrived at $1,400,000, and testified that he figured that this prop¬ 
erty would average on the entire sale, at the rate of $480 an acre. 
Being asked to explain how he arrived at an average price of $480 
an acre, witness testified that you begin the sale at $300 and wind 
it up at $580, and that would average about $480 an acre; they 
would increase the price gradually, about every sixty days. 

“Q. And you based your calculation of your damages on selling 
this property at $480 an acre, and 3,000 acres, making $1,440,000, 
and a net profit of 10 per cent from operations, which would make 
in round numbers one hundred and forty-odd thousand dollars. Is 
that right? A. No, our commission, you know, increased as the 
price advanced. Our commission increased from 25 up to 33J. So 
our commission would be greater. 

Q. You sued for $150,000, did you? A. Yes, sir. 

Q. Will you tell us how you arrived at that, then, if I have not 
correctly given your basis of calculation here? A. We fig- 

83 ured approximately that there would be a saving of 10 per 
cent. We figured the sale would be a million and a half. 

Q. Purely an approximation, is it not? . A. Figured out in dol¬ 
lars and cents, it would probably run away above this figure. 

Q. And all this would depend on your selling the property, would 
it not? A. We do sell property. We sell it successfully. 

Q. I say, you would have to actually sell and actually get contracts 
and actually get them approved? A. Yes, sir. 

Q. War or no war, peace or no peace. You based your calculation 
upon the assumption that you would sell all this property, did you 
not? A. Absolutely, we would have sold it, that which was suitable 
for growing apples commercially.” 

He knows a Mr. Amos who had been in their organization, that is 
Mr. Morris’ organization; did not know him very well and does not 
know that he tried to sell this orchard and failed. Where- 

84 upon witness was asked whether he had a scale by which he 
turned to increase the price, and testified that he had a memo¬ 
randum on that character among his papers; the memorandum was 
produced and showed that the figures amount to $1,486,200; that 
10 per cent of that would be $148,620; that he prepared this memo¬ 
randum containing this information: “60 acres at $300 per acre; 
100 acres at $350 per acre; 200 acres at $400 per acre; 200 acres at 
$420 per acre;” and so on, increasing about $20 every hundred acres, 
and then he comes down to 348 acres at the last at $580 an acre. 
Witness was asked whether those were his prices and testified that Mr. 
Twigg knew about those prices and that they ran through a period of 
three, four and five years, and that they ran about three years; Mr. 
Twigg did not have a memorandum of these. Being asked if Mr. 
Twigg knew, for instance, that after the first 360 acres, witness would 
charge $420 an acre and the next $444, witness testified that Mr. 
Twigg knew the price would be increased gradually; he has not 
claimed all through his testimony that he had a right to fix a price, 
any price that he wanted, or any terms that he wanted or to sell the 
lots to anybody he wanted. 


“Q. Did you have anything to do with fixing the price under your 
interpretation and under your operations under this contract? A. 
Of course, we had something to do with it. How could we send sales¬ 
men out to sell something unless we knew what it was to be sold for? 

Q. Did you not understand that Mr. Twigg was the one to fix 
the price? A. We were selling agents for this property and our 
salesmen looked to us, not Mr. Twigg. Mr. Twigg did not 

85 employ salesmen. 

Q. But he happened to be the owner of the land? A. He 
told us if we sold that property to net him a certain amount it would 
be satisfactory. 

Q. I asked you this question, which you will not answer; Under 
your operations, and under your interpretation of this contract, when 
you were operating under it, did you understand that you had 
anything to do with the fixing of the price, or was the prices to be 
fixed alone by Mr. Twigg? A. We were to fix prices in this way, so 
as to net Mr. Twigg $300 as quickly as possible. Now, the price 
Mr. Twigg originally wanted was $300 an acre. At first he wanted 
as much for it as he could get. 

Q. So your theory wps that you had the right to fix prices sub¬ 
ject to that qualification; is that right? A. We did; I don’t know 
what you mean by “The right.” 

Q. Power, the actual right. You know what we mean by right— 
did you have the right to do it, as you understood it, to make the 
price of this property any price you wanted so long as it netted Mr. 
Twigg $300? A. That was our interpretation.” 

Mr. Twigg told them if they sold that property to get him a 

86 certain amount, it would be satisfactory ; under their opera¬ 
tions and their interpretation of the contract under which 

they were operating, they were to fix the prices in this way so as 
to net Mr. Twigg $300 as quickly as possible; the price Mr. Twigg 
originally wanted was $300 an acre; their interpretation of the con¬ 
tract was that they had a right to fix prices subject to the qualification 
that it netted Mr. Twigg $300. 

On re-direct examination, witness testified that he never, in the 
course of his dealing with this matter, attempted to fix the price 
without consulting Mr. Twigg; as a matter of fact, in his conversation 
and discussions with Mr. Twigg about the price, it was understood 
that no permanent fixed price should be made, as the price might 
be one thing one month and as the property was developed and 
sales made, it might be another thing; in the particular cases under 
consideration, where he made sales beyond the fifty acres, the prices 
of $350 for which these contracts called were discussed with Mr. 
Twigg and approved by him; Mr. Twigg agreed to the price of $350 
that was made in the Mallory land; they applied to the trust com¬ 
pany for the letter that they said they wanted to show to intending 
purchasers before latter part of September; he first knew that the 
payment on the Johnson check had been stopped on January 6th 
and never made any demand of Mr. Twigg for the payment of the 
commission after he knew that fact; Mr. Johnson sent the check 
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to the trust company on December 9th, and subsequently order- the 
bank to stop payment on the check about December 26th; he knew 
that the payment of the check had been stopped and never asked 
Mr. Twigg to pay his commission on that sale. Upon being 

87 asked how the cash, payment on the Mallory contract was 
made, witness testified, upon having his recollection refreshed 

by a memorandum handed to him, that there was a note given origi¬ 
nally for the first payment and a check was afterwards sent by Mr. 
Mallory to the Continental Trust Company to cover the note; 

88 the amount, it would be satisfactory; under their operations 
and their interpretation of the contract under which they 

were operating, they w T ere to fix the prices in this way so as to net 
Mr. Twigg $200 as quickly as possible; the price Mr. Twigg originally 
wanted was $300 an acre; their interpretation of the contract was that 
they had a right to fix prices subject to the qualification that it netted 
Mr. Twigg $300. 

On redirect examination, witness testified that he never, in the 
course of his dealing with this matter, attempted to fix the price 
without consulting Mr. Twigg; as a matter of fact, in his conversa¬ 
tions and discussions with Mr. Twigg about the price, it was under¬ 
stood that no permanent fixed price should be made, as the price 
might be one thing one month and as the property was developed 
and sales made, it might be another thing; in the particular cases 
under consideration, where he made sales beyond the fifty acres, the 
prices of $350 for which those contracts called were discussed with 
Mr. Twigg and approved by him; Mr. Twigg agreed to the price of 
$350 that was made on the Mallory land; they applied to the trust 
company for the letter that they said they wanted to show 7 to intend¬ 
ing purchasers before the latter part of September; he first knew 7 that 
the payment on the Johnson check had been stopped on January 
6th and never made any demand of Mr. Twigg for the payment of 
the commission after he knew that fact; Mr. Johnson sent the check 
to the trust company on December 9th, and subsequently ordered 
the bank to stop payment on the check about December 26th; he 
knew that the payment of the check had been stopped and never 
asked Mr. Twigg to pay his commission on that sale. Upon being 
asked how the cash payment on the Mallory contract was made, 
witness testified, upon having his recollection refreshed by a memo¬ 
randum handed to him, that there was a note given originally for 
the first payment and a check was afterwards sent by Mr. Mallory to 
the Continental Trust Company to cover the note; the amount 

89 of the note and check w 7 as $875. Witness further testified 
that the process of selling these properties and advancing 

these prices as you go along was the customary way of dealing with 
it. Upon being asked what his average earning per year for the 
first five years succeeding his rupture with Mr. Twigg was, witness 
testified between $5,000 and $8,000 per year after the first three 
years. In response to questions propounded by the court, the witness 
testified that the Johnson contract which according to the declara¬ 
tion and the papers filed in his behalf appeared to have been made 
on or about the 15th of September, 1913, the defendant did not 
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accept it, and it was submitted to the defendant; upon being asked 
whether or not between the date of his own contract with the com¬ 
pany or Mr. Twigg, and the time of submitting to him for his 
acceptance, or otherwise, the Johnson contract, there was any dis¬ 
cussion between him and Mr. Twigg, and any agreement, verbal 
or otherwise, reached between them as to what should be the terras 
of sale, as to cash payments or deferred payments, witness said there 
was and they had reached a definite understanding about that; that 
that understanding and agreement as to cash payments was from 
the minimum ten per cent; they were to collect as much of an 
initial payment as they could, but ten per cent was the minimum; 
that in these conversations with him, Mr. Twigg agreed that a ten 
per cent cash payment would be acceptable; ten per cent or its 
equivalent; this agreement involved also the matter of deferred pay¬ 
ments ; they were that planted property was to be sold on terms over 
a three year period; the unplanted property which was to be culti¬ 
vated and planted for five years, was to be sold on five year terms; 
in amounts, the deferred payments were to be distributed either 
monthly, or a series of notes every three months; the amounts of 
those payments were to be the same during the whole period; they 
were to be made monthly or quarterly according to the decision left 
to the judgment of witness by Mr. Twigg’s agreement; if it 
90 were different than monthly, we were to obtain a series of 
notes, but the contract was so fixed that if the payments were 
to be monthly, all that was necessary was just to fill in the amount 
to be paid monthly; if the agreement with the prospective purchaser 
contemplated a ten per cent cash payment and then monthly pay¬ 
ments of a certain sum to cover deferred purchase money, then and 
in that event no notes had to be made; it was payable in monthly 
payments; if the deferred payments were to be made quarterly, then 
Mr. Twigg required that the quarterly payments be represented by 
a series of notes; Mr. Twigg was actually in the office when the 
Johnson contract was signed in September; Johnson then took the 
contract to Philadelphia to have his wife sign it also and it im¬ 
mediately came back arid was turned over to the trust company; 
Mr. Twigg approved the payments then and there; when it was 
delivered to the trust company, it was accompanied with the note 
for $2,625 which represented a cash payment; on December 9th, 
Johnson sent a check to the trust company to pay the note which 
had been previously turned over with the contract in September; 
when asked w r hy it w r as that between the date of the receipt of the 
check on December 9th and the interval intervening before payment 
of it was stopped, the contract was not completely consummated and 
a check put through, witness replied that he did not know; that his 
next knowledge as to what had become of the check was when he 
received information through the letter that his brother received, 
stopping payment upon the check; Mr. Warden told him that he 
was holding the check upon instructions from Mr. Twigg; Mr. 
Twigg also approved the sale to St. Julian Marshall; that and the 
Johnson sale exceeded bv ten acres the amount that was to be sold 
at $300; with respect to the three subsequent contracts, namely, 
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the other Marshall contract, the Carter contract and the Mallory 
contract, which were sent to the trust company, the terms of sale 
were those that were agreed upon between witness and Mr. 

91 Twigg with regard to the minimum cash payment and with 
regard to the deferred purchase payment and they were to be 

distributed, and how they were to be represented by notes, if quar¬ 
terly, and without notes, if monthly; they all complied. 

On re-cross examination, witness further testified that the check 
of December 9th represented 25 per cent, the first instalment; that 
he was entitled to that money himself under their arrangement; the 
reason they did not demand that money within two or three days 
after that check came back was they wrote Mr. Twigg requesting him 
for a remittance just a little after the time. 

On re-direct examination, the witness testified that he did not 
claim that he was entitled to the check that was sent, but entitled 
to 25 per cent on the amount of the sale and he had no right to 
take the check; it was payable to the trust company. 

Further, to maintain the issues on their part joined, the plaintiff, 
Casper O. Ruedy, took the stand and testified that for three years 
next succeeding his rupture with Mr. Twigg and the discontinuance 
of the sale of the Virginia lands, he was working strictly on a com¬ 
mission basis and he found by looking over his books that he aver¬ 
aged to $5,000 to $8,000 a year; that for the five years next suc¬ 
ceeding, the general average would be between $5,000 and $8,000— 
working along the same basis; that he has been on the land con¬ 
tracted to be sold for Mr. Twigg and has had considerable experience 
in selling apple growing lands in Virginia; his father originally was 
a horticulturist and he is very familiar with apple lands and trees 
and so on; he has had experience on a similar proposition before he 
took up this sale; he considered this land first class in every respect 
and ideally situated from a transportation standpoint; in other w r ords, 
he considered it a first class proposition which would have been profi¬ 
table to the buyer and every one concerned; he has had experience 
in the sale of apple lands in small tracts; he considered those 

92 lands very salable; he believes they would have sold practi¬ 
cally every foot of that land within three years; they were 

organized for that purpose and were laying their plans accordingly; 
he means by organizing that he had negotiated with salesmen; he 
had two salesmen on the property in the month of August; he took 
them there to see it and had arranged with these men to aid in the 
selling of the property; one was N. H. Lyons and the other was 
Col. Given, both experienced salesmen in that class of work; they had 
some correspondence with W. Carter who was at that time in Cleve¬ 
land who was an experienced salesman and sales manager in regard 
to coming with them; his brother went to Uniontown, Pa., and en¬ 
gaged a man by the name of Bragg; he thinks his full name was 
Braxton Bragg. 
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This is the substance of all of the evidence offered on behalf of the 
plaintiffs. 

Thereupon the defendant moved the court to direct the jury to 
return a verdict in favor of the defendant, which motion the court 
granted, to which action of the court in granting said motion, 
plaintiffs then and there excepted, which exception was then and 
there duly entered upon the minutes of the court, and in pursuance 
of the action of the court in granting said motion, the iury were di¬ 
rected to return a verdict for the defendant which verdict was duly 
returned by the jury. 

Be it also remembered that the several exceptions taken by coun¬ 
sel for the defendant, as hereinbefore set forth, were taken before 
the jury retired and each of said exceptions so taken was then and 
there separately and severally duly noted on the minutes of the 
Justice presiding at the trial; counsel for the plaintiffs then and 
there prayed the court, and now prays the court, to sign this bill 
of exceptions and the same is accordingly done now for then 

93 and made a part of the record of this case on this 17th day of 
August, A. D., 1921. 

F. L. SIDDONS, 

Justice. 

Approved: 

CHAS. A. DOUGLAS, 

CONRAD H. SYME, 

JO. V. MERGAN, 

A ttys, for the Defendant. 

JOSEPH W. BAILEY, 

Per R. H. YEATMAN, 

Attorney for Deft. 

94 [Endorsed:] Law. #56734. Jacob A. Ruedy et al. v. 
Gilbank Twigg. Bill of exceptions. Court of Appeals, Dis¬ 
trict of Columbia. Filed Oct. 3, 1921. Henry W. Hodges, clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3722. Jacob A. Ruedy et al., appellants, vs. Gilbank Twigg. Court 
of Appeals, District of Columbia. Filed Oct. 1, 1921. Henry W. 
Hodges, clerk. 
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IN THE 

tifattrt of appeals of the 2) strict of (Jolnmbia 

October Term, 1921. 


No. 3722. 
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Jacob A. Ruedy and Caspeb 0. Ruedy, Appellants, 

vs. 

Gilbank Twigg, Appellee. 


STATEMENT OF FACTS. 

The appellants, Jacob A. Ruedy and Casper 0. 
Ruedy, hereinafter called “plaintiffs”, entered into 
a written agreement as parties of the second part, with 
the appellee, Gilbank Twigg, contracting under the 
name and style of Leeds Manor Orchards, Ltd., as 
party of the first part, and hereinafter designated as 
“defendant”, on the 23rd day of June, 1913, agreeing 
to sell approximately 3,000 acres of land owned by the 
defendant in Fauquier County, State of Virginia, upon 
a commission. 600 acres of this land was then planted 
in apple trees about two years old and the remainder 
of the tract was unplanted. It was the desire of the 
defendant to sell this land in small tracts duly planted 
to apple trees and the contract recited that the plain¬ 
tiffs were salesmen practiced in selling such lands and 
were willing to undertake the sale of same. (R., p. 16.) 

The plaintiffs were given the “exclusive rights of 
sale of the above mentioned property” and it was 
agreed, among other things, as follows: “The first 


fifty acres should be sold at not less than $300 per 
acre out of which the plaintiffs were to be paid a com¬ 
mission of 25 per cent, of the first moneys received 
on each of said sales.* * When the fifty acres were sold, 
the price of the remaining planted land “may be in¬ 
creased by the party of the first part and when the 
price shall have been increased so as to net the party 
of the first part $300 per acre for the land then the 
commissions paid to the said parties of the second part 
are to be increased proportionately, but not to exceed 
on any sales the amount of thirty-three and one-third 
per centum (33 1/3). When all of the land now planted 
is sold, the said party of the first part agrees to 
plant such of the remaining 2,400 acres, more or less, 
as is practicable, in apple trees, thereby furnishing to 
the said parties of the second part additional planted 
acreage to sell, or to allow them to sell land subject 
to planting and guaranteed care for five years.” (R., 
p. 16.) The defendant is required to take care of the 
orchard land, the land is to be sold free from all in¬ 
cumbrances, taxes adjusted and the party of the first 
part is obligated to divide the lands as soon as 
convenient after they are sold, and construct such 
roads through said lands as seems advisable. It is also 
further provided: “the said party of the first part 
also agrees to pay to the said parties of the second 
part the commissions herein and hereafter agreed 
upon, upon all lands sold, whether sold by the parties 
of the second part, the party of the first part, or any 
other person, provided that the parties of the second 
part shall give their best and undivided efforts to the 
sale of said lands.” The contract also provides that 
the terms of payment for the lands sold shall be fixed 
and determined by the party of the first part, and 
that the contract shall not be in force and effect after 
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the first day of January, 1914, unless in the meantime 
the parties of the second part shall have sold at least 
100 acres of the land already planted to orchards, on 
terms and conditions satisfactory to the party of the 
first part.” (R., p. 17.) 

Under date of October 20, 1913, the Continental 
Trust Company of Washington, D. C., issued a letter 
referring to the defendant as sole owner of Leeds 
Manor Apple Orchard property and stating that upon 
full payment to the trust company of all purchases, 
it would execute and deliver to the purchasers fee 
simple deeds free of incumbrances, good of record; 
and further that the trusteeship was designed to safe¬ 
guard purchasers and for convenience in handling, and 
that before accepting the trusteeship, the Trust Com¬ 
pany had had the property examined and believed that 
the conditions were such as to contribute to the mak¬ 
ing of a sound and commercial apple growing proposi¬ 
tion. (R., pp. 18, 19.) This trusteeship was required 
by the agreement. (R., p. 17.) 

After the making of this contract for exclusive right 
to sell plaintiffs immediately prepared literature, fa¬ 
miliarized themselves with Leeds Manor so as to be 
able to correctly represent the land, and spent ap¬ 
proximately two months preparing statistics that were 
gathered and assembled in such a way that they could 
present the proposition to prospective purchasers. 
(R., p. 17.) They further prepared and printed a 
pamphlet which was submitted to Twigg and approved 
by him and the Continental Trust Company, the same 
being plaintiff’s Exhibit No. 2. (R., p. 18.) They 

also prepared and printed a circular describing and 
advertising the orchard, which circular appears at 
page 35, et seq., of the record. They also prepared 
and had printed on August 2, 1913 (R., p. 21), a form 
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of contract of sale agreed to by Twigg which they had 
printed by Byron S. Adams and is plaintiff’s Exhibit 
3a. (R., pp. 19, 21.) On September 30, 1913, they 

caused a new purchase contract to be printed, being 
the same in form as Exhibit 3a with the exception that 
it provided for the payment of $400 an acre instead of 
$300. (R., p. 21.) 

In pursuance of their employment plaintiffs sold 
35 acres of the tract to C. 0. Johnson of Philadelphia 
and had Mr. Johnson sign one of the contracts offered 
in evidence. Mr. Twigg was in the office when it was 
signed, and the contract was delivered to the trust 
company. (R., p. 21.) This contract, which was ap¬ 
proved by Twigg October 14, 1913 and is copied into 
the record (pp. 22, 23), obligates the purchaser to pay 
$300 per acre, or a total of $10,500 as follows: a first 
payment of $2,625 and the balance in monthly instal¬ 
ments of $219. The first payment of $2,625 was made 
by a note and a check was sent by Johnson to the Con¬ 
tinental Trust Company in payment of the note. (R., 
pp. 23, 45.) The check “was in the trust company 
for the payment of this note for a long time”, (R., p. 
45) it was no fault of plaintiffs that it was not paid. 
(R., p. 45.) 

The next contract procured was with St. Julian 
Marshall for the purchase by the latter of 25 acres, 
and was delivered to the trust company under date of 
October 28th. (R., p. 45.) This was approved verb¬ 
ally by the defendant who was advised of the terms, 
the price and the conditions of sale and assented to 
them. (R., p. 24.) The price per acre was $300 (R., 
p. 44) and the contract called for a cash payment of 
10%. (R., p. 45.) The receipt of the trust company 

(R., p. 24) discloses that a check for $750 was re¬ 
ceived and notes for $6,750. 


Plaintiffs also procured a contract from Charles K. 
Mallory and notes for $3,500 which were delivered to 
the trust company. (R., p. 24.) A note was given 
originally for the first payment, and a check was after¬ 
wards sent by Mr. Mallory to the trust company to 
cover this note. (R., p. 52.) 

The fourth purchaser was Captain R. C. Marshall of 
Norfolk who purchased 20 acres, which contract with 
notes and payment was also delivered to the trust com¬ 
pany. It was dated either the last part of November 
or the first part of December. (R., p. 25.) 

Ten acres were also sold to one A. S. Carter for 
$3,500. A contract was procured, signed by Carter, 
and was offered in evidence (R., pp. 26, 27) as well 
as a check for $350 payable to the trust company 
representing the first payment. (R., p. 25.) 

Between October 27, 1913 and November 5, 1913 
letters passed between the defendant and the plain¬ 
tiffs in which the defendant endeavored to persuade 
the plaintiffs to give up their contract and enter into 
a new one, substantially reducing their commission 
and changing the method of paying same. (R., pp. 28, 
33.) 

On January 3, 1914 defendant wrote a letter to the 
plaintiffs abrogating the contract. (R., p. 38.) 

Plaintiff offered testimony tending to show that in 
the aggregate the land would have sold according to 
the terms of the contract for $1,400,000; that he had 
made the calculation. 

At the conclusion of the testimony on behalf of the 
plaintiff the court below, on motion, directed the jury 
to return a verdict in favor of the defendant. 
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ASSIGNMENT OF ERRORS. 

The court erred in directing a verdict in favor of 
the defendant, and holding that the plaintiffs did not 
allege and prove a cause of action against the defend¬ 
ant. (R., p. 13.) 

ARGUMENT. 

Two questions are raised by the appeal in this case: 
(1) the right of the plaintiffs to recover the value of 
their contract by reason of the total breach thereof 
by the defendant; and (2) the right of the plaintiffs 
to recover commissions for the specific sales made in 
pursuance of the terms of the contract sued on in the 
event no recovery is allowed for damages for breach 
of the whole contract. 

The amended declaration, on which the case was 
tried, consists of two parts, the first count alleging the 
execution of the contract granting the plaintiffs ex¬ 
clusive agency for the sale of the land and averring 
specifically that in pursuance thereof, the plaintiffs 
proceeded to sell the land specified in the contract and 
actually made sales to C. C. Johnson, St. J. R. Mar¬ 
shall, C. K. Mallory, R. C. Marshall and A. S. Carter 
of the total of 100 acres of planted land, and averring 
further that the contracts of the four last named pur¬ 
chasers were submitted to the defendant for accept¬ 
ance, but that the defendant arbitrarily refused to 
accept the same for the purpose of preventing the 
plaintiffs from complying with a clause of the contract 
which required the sale of 100 acres by the 1st day 
of January, 1914. This count of the declaration speci¬ 
fically alleges that the contract of C. C. Johnson for 
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35 acres of land planted in orchards was accepted by 
the defendant and treated as satisfactory but that the 
defendant refused to pay to the plaintiffs their com¬ 
mission thereon amounting to $2,625 to which they 
were fairly entitled and which they often demanded. 
The willingness of plaintiffs to perform their obliga¬ 
tions under the contract and the breach of the defend¬ 
ant are further alleged and damages of $150,000 with 
interest from January 3,1914 are claimed. The decla¬ 
ration further contains the common counts. (R., pp. 
6 , 8 .) 


L 

It was the contention of the defendant in the lower 
court that there can be no recovery of substantial 
damages for breach of contract as claimed by the 
plaintiffs; that those damages come within the ban of 
the rule that there can be no recovery in actions of 
this character for damages that are contingent, remote 
and speculative. Cases involving a claim for the loss 
of profits that might have been earned but for a breach 
of contract for the delivery of machinery and other 
mechanical devices were relied upon as controlling 
the question involved herein. Howard v. Stillwell 
Berce Mfg. Co., 139 U. S. 199; Washington <& George¬ 
town Railroad Company vs. American Car Company, 
5 App. D. C. 524, and Coal & Coke Company v. Hart¬ 
man, 111 Fed. Rep. 96, were cited to sustain this con¬ 
tention. In the Supreme Court case a claim for dam¬ 
ages for delay in delivery by defendant of certain ma¬ 
chinery was made, and it was sought to recover loss 
of profits that would have inured to the claimant had 
it been able to manufacture flour and sell the same at 
the current market price. It was claimed that 200 




barrels per day could have been sold on which $1.00 
per barrel profit would have been realized. Of course 
this testimony was held insufficient as the foundation 
for recovery because, to use the language of the court, 
‘ 4 in the greater number of cases such expected profits 
are too dependent upon numerous uncertain and chang¬ 
ing contingencies to constitute a definite and trust¬ 
worthy measure of actual damages. 11 

In the Washington & Georgetown Railroad Com¬ 
pany case decided by this court, it was sought to re¬ 
cover profits that the Railroad Company claimed it 
would have earned in operating cars had the delivery 
of same not been delayed. It is apparent that the 
amount of such profits would be speculative and uncer¬ 
tain. 

In the Federal case cited, while the general rule is 
recognized, the court holds that there is a notable ex¬ 
ception, viz.: “It is that the loss of profits from the 
destruction or interruption of an established business 
may be recovered where the plaintiff makes it reasona- 
ably certain by competent proof what the amount of 
his loss actually was” (p. 98). 

The claim in this case is for damages to be measured 
by the value of the contract held by the plaintiffs 
which was totally breached by the defendant and it 
is our contention that the terms of the contract were 
sufficiently definite to at least warrant a jury in arriv¬ 
ing at some value to be placed upon it. It is not a 
claim for profits dependent upon contingencies which 
may never occur and upon many other things proble¬ 
matical, as illustrated by the cases cited. 

The case of Wakeman v. Wheeler, etc., 101 N. Y. 205, 
clearly illustrates this point. In that case the plain¬ 
tiff had a contract with the defendant, a Sewing Ma- 
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chine Company, granting to the plaintiff exclusive 
agency to sell sewing machines in each locality in 
Mexico where he had first sold fifty machines. Plain¬ 
tiff procured the sale of two allotments of fifty ma¬ 
chines, the first sale being filled by the defendant and 
• the second rejected. The trial court limited the re¬ 
covery to plaintiff's profits on the machines actually 
sold and the question on appeal was presented, “Were 
the plaintiffs confined to the damages suffered by 
them in consequence of the refusal of the defendant 
to fill the two orders for fifty-one machines, or were 
they entitled also to recover the damages which they 
sustained by a total breach of the agreement on the 
part of the defendant!" p. 209). After reviewing 
the rule disallowing the recovery for speculative dam¬ 
ages, the court says: 

“But when it is certain that damages have been 
caused by the breach of a contract, and the only 
uncertainty is as to their amount, there can rarely 
be good reason for refusing, on account of such 
uncertainty, any damages whatever for the breach. 
A person violating his contract should not be per¬ 
mitted entirely to escape liability because the 
amount of the damages which he has caused is 
uncertain" (p. 210). 

After further discussing the rule the court says: 

“When a contract is repudiated the compensa¬ 
tion of the party complaining of its repudiation 
should be the value of the contract. He has been 
deprived of his contract, and he should have in 
lieu thereof its value, to be ascertained by the ap¬ 
plication of rules of law which have been laid down 
for the guidance of the courts and jurors" (p. 
210 ). 





10 


The court reviews a long list of cases reasoning in 
line with its finding and further says: 

“All the facts should have been submitted to 
the jury with proper instructions, and their ver¬ 
dict, not based upon mere speculation and possi¬ 
bilities but, upon the facts and circumstances 
proved, would have approached as near the proper 
measure of justice as the nature of the case and 
the infirmity which attaches to the administration 
of the law will admit ’’ (pp. 216-17). 

The same principle seems to have been announced 
in the case of Richey v. Life Insurance Co., 140 Wis. 
486 and Life Association v. Ferrill, 60 Ga. 414. 

The Canadian courts, in the case of Laishley v. 
Goold Bicycle Company, 1 B. R. C. 115 (1903) have 
held that commissions on sales which there is reason¬ 
able ground to think might have been effected during 
the unexpired portion of the term are not too vague 
or conjectural to be taken into consideration in asses¬ 
sing damages for the unlawful termination of a con¬ 
tract of employment where there is sufficient evidenti¬ 
ary basis for their assessment. 

In the contract under consideration a specific amount 
of acreage to be sold, namely 3,000 acres, is designated; 
the terms of sale are set forth in particularity and the 
commission to be paid out of the moneys received on 
the sales is provided for. The minimum of that com¬ 
mission is 25% and it was agreed to pay commissions 
on the sale of the full acreage, whether the sales be 
made by the plaintiff, the defendant, or any other per¬ 
son, provided plaintiffs shall give their best and undi¬ 
vided efforts to procure the sale of said lands. A 
measure of compensation and ability to perform is 
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provided by the testimony as to the acts and results 
obtained by the plaintiffs prior to the breach of the 
contract from which the jury was entitled to infer 
that, had the contract not been broken the plaintiffs 
would have performed their part of it. The loss to the 
plaintiffs could have been arrived at by mathemetical 
calculations in view of the testimony of the plaintiffs 
as to the cost of bringing about such sales, and the 
jury could have, without any great difficulty, arrived 
at the approximate value of the contract to the plain¬ 
tiffs from such testimony. 

n. 

Should there be no right to recover substantial dam¬ 
ages for breach of the whole contract, the allegations 
and proof undoubtedly permit the recovery of commis¬ 
sions actually earned on sales made under the contract. 
It was argued below that there could be no verdict 
for these commissions because the declaration is in 
tort and in contract and does not set forth a cause of 
action warranting such recovery. This characteriza¬ 
tion of the declaration is not justified. The first count 
sets forth the contract which was breached and while 
it claims all damages flowing from its breach, yet the 
actual sales made on which commissions were earned 
are specifically averred and allegations made that these 
earned commissions had not been paid. Undoubtedly, 
therefore, if any part of the total amount of damages 
are proved under that count it would be recoverable. 
Were not this contention well founded, nevertheless the 
earned commissions would be recoverable under the 
common counts, as, when the contract of the plain¬ 
tiffs was fulfilled to the extent of entitling them to 
the payment of commissions a right accrued to sue for 




the same in debt or implied assumpsit and the common 
counts would be the proper form of pleading. 

While the common law forms of action are pre¬ 
served in this jurisdiction, yet the method of plead¬ 
ing has been simplified by Law Rule 27 of the court 
below which provides as follows: “The declaration 
shall state only the facts necessary to constitute the 
cause of action.” 

In the case of Minton v. Smith Piano Company, 
36 App. D. C. 137, a declaration was filed which was 
inartificially drawn and contained unnecessary charges 
of fraud. It was in two counts, and on appeal the 
plaintiff characterized the first count as an action for 
damages for deceit, and the second as an action on 
an implied warranty. This court indicated that the 
action was either one of assumpsit or possibly debt 
and after stating that the character and sufficiency of 
the declaration shall be determined by the substantial 
facts alleged, says: “although plaintiff entitles the 
contract a warranty, yet as set out in the count with 
the allegations of performance by the plaintiff it be¬ 
came a contract, for the failure to perform which he 
sues” (p. 146). 

In the case of Ingle v. Jones, 2 Wall. 1, the Supreme 
Court of the United States states the right of the 
plaintiff to recover for moneys earned under a special 
contract, when the common counts are pleaded, in the 
following language: 

“While a special contract remains executory 
the plaintiff must sue upon it. When it has been 
fully executed according to its terms and nothing 
remains to be done but the payment of the price, 
he may sue on the contract or in indebitatus as- 
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sumpsit, and rely upon the common counts. In 
either case the contract will determine the rights 
of the parties” (p. 8). 

As shown by the statement of facts herein the plain¬ 
tiff beyond a shadow of doubt earned a commission of 
$2,625 on the sale to C. C. Johnson. A contract was 
procured which was aproved by the defendant and a 
check for the first payment forwarded to the trust 
company. The fact that the check was never cashed 
was the fault, not of the plaintiffs but of the trust com¬ 
pany, the latter company undoubtedly acting under 
instructions of the defendant. At least there was suf¬ 
ficient evidence from which the jury might find that 
such was the case. This is also true of the contract 
of St. Julian Marshall. (R., pp. 44, 45, 24.) The testi¬ 
mony presented by the plaintiff for consideration by 
the jury further discloses that contracts were pro¬ 
cured from Charles K. Mallory, R. C. Marshall and 
one A. S. Carter. While these contracts did not pur¬ 
port to have been approved by the defendant, yet, the 
correspondence of the defendant demonstrates, or at 
least the jury could so find, that his approval was 
withheld solely in order to endeavor to find a ground 
for terminating the contract by claiming that 100 acres 
had not been sold by January 1, 1914. 

In the case of Dotson v. Milliken, 27 App. D. C. 
500-514, it appears that Dotson representing that he 
owned or controlled 124,000 acres of coal lands and had 
an agreement with the Southern Railway Company 
to construct a branch railway into said lands, further 
represented to Milliken that he desired a purchaser 
of the land at the price of $20 an acre and that he 
would allow $2.50 for each acre for which Milliken 
would find a purchaser. The declaration alleged after 



much labor and the expenditure of money during the 
period of five months, Milliken procured a purchaser 
of 10,000 acres of land at $20 per acre subject only 
to the truth of the representation in respect to the 
construction of the railway; that this latter represen- 
ation was untrue and for that reason the purchaser de¬ 
clined to proceed further in the matter of purchase. 
The declaration also contained the common counts. 
The proof tended to establish the allegations of the 
declaration. The judgment for the plaintiff for $25,000 
was affirmed by this court and the principle of law 
applicable alike to that case and this, is stated in the 
following paragraph: 

“It is well settled that when an agent employed 
for the purpose, procures a purchaser willing and 
able to buy on the authorized terms, he becomes 
entitled to his compensation although the sale may 
not be consummated, provided the consummation 
is prevented by the refusal, fault or defective 
title of the principal,” citing cases (p. 514). 

That case further holds in effect that where there is 
approval by the owner of the action of the agent in 
selling, and the acceptance of the offer procured with¬ 
out question of the ability of the purchaser to perform 
and the sale fails of consummation by reason of the 
fault of the owner or his failure to make good his 
offer, the burden is upon the owner, in order to defeat 
the agent’s right to compensation, to show the pur¬ 
chaser’s want of ability. 

In conclusion it is respectfully submitted that the 
court below erred in directing a verdict for the de¬ 
fendants; that the case should have been submitted 
to the jury to determine the value of the contract of 
the plaintiffs and award them damages accordingly 




should a breach of the whole contract be found by the 
jury, or in any event that the jury should have been 
permitted to consider and award to the plaintiffs 
such moneys as they may find from the evidence the 
plaintiff had actually earned im the making of sales. 

Bailey & Bailey, 

Rudolph H. Yeatman, 
Attorneys for Appellants . 





IN THE 


JANUARY TERM, 1922 

( 9 


JACOB A. RUEDY and CASPER 0. RUEDY, Appellant^ 


GILBANK TW1GG 


CHAS. A. DOUGLAS, 
CONRAD H. SYME, 

JO. V. MORGAN, 

. Attorneys for Appellee 


Judd ft Dstwbilsr rtwo.1 , Printmr, Washington, B. C, 


ImTJ 

i 

Bill 


wimw 

iWv I 

1; fajiiniijtl 



IFi i 













INDEX. 


Pace. 

Statement of facts. 1 

The appellants are not entitled to recover commissions. 7 

The appellants are not entitled to damages. 11 

Conclusion . 26 

Table or Cases. 

Bayer Steam, Ac., Co. vs. Cornell Co., 47 App. D. C., 146. 9 

Bowen vs. Ill. Cent. R. Co., 136 Fed., 306. 19 

Brown vs. Foster, 113 Mass., 136. 9 

Central Coal A Coke Co. vs. Hartman, 111 Fed., 96. 15 

Central Trust Co. vs. Clark, 92 Fed., 293. 14 

Cincinnati, Ac., Co. vs. Western, Ac., Co., 152 U. S., 198. 14 

Crocker-Wheeler Co. vs. Bullock, 134 Fed., 241. 18 

35 Cyc., 235. 9 

Gibson vs. Cranage, 39 Mich., 49. 9 

Gray vs. Cent. R. Co. of N. J., 11 Hun., 70. 9 

Griffin vs. Colver, 16 N. Y., 480.. 20 

Gurley vs. MacLennan, 17 App. D. C., 170. 24 

Hadley vs. Baxendale. 24 

Homestead Co. vs. Des Moines Elect. Co., 248 Fed., 439. 19 

Howard vs. Stillwell, &c., Co., 139 U. S., 199. 24,12 

Kilbourn vs. Thompson, M. and M. Rep., 401. 22 

Machen on Sales, section 667 . 9 

Mfg. Co. vs. Bush, 40 Vt, 528.. 9 

McOarren vs. McNulty, 7 Gray, 139. 9 

McClure vs. Briggs, 58 Vt., 82.9 

Pellet vs. M. A M. Ins. Co., 164 Fed., 502. 14 

Rondinella vs. Southern R. Co., 32 App. D. C., 65. 8 

Silsby Mfg. Co. vs. Town of Chico, 24 Fed., 803. 9 

Swift & Co. vs. Johnson, 138 Fed., 867. 19 

Williams Mfg. Co. vs. Standard Brass, 173 Mass., 356. 9 































IN THE 



JANUARY TERM, 1922. 


Bo. 3722. 


JACOB A. BUEDY and CASPEB O. RUEDY, Appellants, 

VB. 

% 

GILBANK TWIGG. 
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Statement of Facts. 

The contract between the appellants and the appellee rela/• 
tive to the sale of the land of the appellee provided that 
the first 50 acres should be sold for not less than $800 an 
acre, and that the appellants would receive a 25 per cent com¬ 
mission. The remaining property was to be. sold so in any 
event it would net the appellee $300 an acre after thejmy- 
ment of commissions; in other words, for at least $i30 an 
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acre. This price could have been increased in the discretion 
of the appellee alone. The contract further provided that 
the terms and conditions of payment for the land to be sold 
by the appellants was to be fixed by the appellee (R., 4 and 
5). The forms of contracts approved by the appellee bore 
out this understanding, since the first form printed pro¬ 
vided for a price of $300 an acre and related to the first 
50 acres. The second form printed, applying to the balance 
of the land, provided for a price of $400 an acre. Five 
offers to purchase this property were signed by prospective 
purchasers. 

The first offer procured by the appellants from a prospec¬ 
tive purchaser to buy the orchard land of the appellee was 
not from C. C. Johnson, as stated by counsel for the appellants 
on page 4 of their brief, but was from St. Julian Marshall. 
It was dated September 12, 1913, and covered 25 acres at the 
price of $300 an acre. This offer was not submitted to the 
Continental Trust Company for acceptance by the appellee 
until October 28, 1913, after the appellee had accepted the 
offer of C. C. Johnson for 35 acres at $300 an acre. At the 
trial below the appellants claimed that this offer was really 
made in October, claiming that they antedated the offer to 
September 12. Jacob Ruedy in his testimony attempted 
to excuse the antedating of the offer, but his explanation 
is unsatisfactory and not convincing (R., 43 and 44). This 
offer from St. Julian Marshall was not accepted by the 
appellee because it provided for an initial payment of $750 
and a note for $6,750 to cover the balance of the purchase 
price. These terms and conditions were not satisfactory to 
the appellee. The offer was received by the Continental 
Trust Company “subject to the acceptance by Gilbank 
Twigg” (R., 24). 
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The second offer, and the only one accepted by the appellee, 
was from C. C. Johnson, dated September 13, 1913, the day 
following the St. Julian Marshall offer. It covered 35 acres 
at the price of $300 an acre. When this contract was ac¬ 
cepted by the appellee, on October 14, 1913, he did not know 
of the existence of the offer from St. Julian Marshall for 25 
acres at $300 an acre, which, taken together, would make 
60 acres at $300 an acre, in violation of the plain terms of 
the contract between the appellee and appellants, the con¬ 
tract providing that the first 50 acres only should be sold at 
$300 an acre. The initial payment accompanying the offer 
of C. C. Johnson was in the form of a note, which was later 
substituted by a check. This check was never paid. The 
failure of Johnson to pay his check was not due to the fault 
of the appellee or the Continental Trust Company. Jacob 
Ruedy testified that the demand for commissions in this 
transaction was based on the supposition that Johnson’s 
check had been paid (R., 46). Later in his testimony he 
admitted that demand had been made for this commission 
after his brother knew that Johnson had stopped payment 
on his check and had canceled the entire transaction. It 
also appears that the Johnson offer was tied up with an 
obligation, made without any authority from the appellee, 
which obligated the appellee to employ Johnson in and about 
the orchard lands at a salary of $50 a month. This side 
agreement was not stated in Johnson’s offer to purchase the 
35 acres of land and was not known to the appellee when 
he accepted the offer (R., 45 and 46). While the appellee 
was attempting to compel the appellants to assume this 
unauthorized agreement, Johnson withdrew his offer (R., 
45 and 46). 
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The third offer ^-purchase the land of the appellee pro¬ 
cured by the^^^Sfe was from Charles K. Mallory and 
covered ten acres at $350 an acre. This, after allowing 25 
per cent commission to the appellants, did not net the ap¬ 
pellee $300 per acre, in accordance with the terms of the 
contract. In addition, the whole purchase priee was covered 
by notes for $3,500. This was received by the Continental 
Trust Company “subject to acceptance by Gilbank Twigg 
(R., 24), and was declined by the appellee. 

The fourth offer to purchase land of the appellee was from 
R. C. Marshall, which covered 20 acres of land at $350 an 
acre, contrary to the terms of the contract between the ap¬ 
pellants and the appellee, and on the same terms and con¬ 
ditions as the Charles K. Mallory offer. This was made sub¬ 
sequent to the Charles K. Mallory offer and after the appellee 
had declined to accept the Charles K. Mallory offer because 
its terms and conditions were unsatisfactory. 

In addition to the inherent unsatisfactory terms and con¬ 
ditions of the offers of St. Julian Marshall, Charles K. 
Mallory, and R. C. Marshall, these offers contemplated the 
payments on the deferred purchase price extending over a 
period of six years, while the contract between the Conti¬ 
nental Trust Company, as trustee, and the appellee pro¬ 
hibited the payment of any deferred purchase price extend¬ 
ing over a period longer than five years. 

The fifth contract was entered into just two days before 
the expiration of the time in which the appellants were 
obliged to sell 100 acres of ground, on terms and conditions 
satisfactory to the appellee. This offer covered ten acres of 
ground—just enough, according to the contention of the 
appellants, to make up the required sum of 100 acres. The 


Carter offer was made after the appellee had refused to ac¬ 
cept the Marshall and the Mallory offers, and it contained 
even less favorable terms than those of the Marshall and 
Mallory offers (R., 49). This offer was not accepted by 
the appellee because its terms and conditions were unsatis¬ 
factory. 

Jacob Ruedy, one of the appellants, to support the con¬ 
tention of the appellants’ claim for their damages arising 
from the alleged breach of the contract on January 3, 1914, 
testified as follows: 

“Witness was then asked how he arrived at $1,400,- 

# 

000, and testified that he figured that this property 
would average, on the entire sale, at the rate of $480 
an acre. Being asked to explain how he arrived at 
an average price of $480 an acre, witness testified 
that you begin the sale at $300 and wind it up at 
$580, and that would average $480 an acre; they 
would increase the price gradually, about every 60 
days. 

“ ‘Q. And you based your calculation of damages 
on selling this property at $480 an acre and 3,000 
acres, making $1,440,000 and a net profit of 10 per 
cent from operations, which would make in round 
numbers one hundred and forty-odd thousand dollars. 
Is that right? A. No, our commission, you know, 
increased as the price advanced. Our commission 
increased from 25 up to 33J. So our commission 
would be greater. 

“ *Q. You sued for $150,000, did you? A. Yes, 
sir. 

“ ‘Q. Will you tell us how you arrived at that, 
then, if I have not correctly given your basis of cal¬ 
culation here? A. We figured approximately that 

22 / 




there would be a saving of 10 per cent. We figured 
the sale would be a million and a half. 

“ ‘Q. Purely an approximation, is it not? A. 
Figured out in dollars and cents, it would probably 
run way above this figure. 

“ ‘Q. And all this would depend on your selling 
the property, would it not? A. We do sell property. 
We sell it successfully. 

“ ‘Q. I say, you would have to actually sell and * 
actually get contracts and actually get them ap¬ 
proved? A. Yes, sir. 

“ ‘Q, War or no war, peace or no peace, you based 
your calculation upon the assumption that you would 
sell all this property, did you not? A. Absolutely, 
we would have sold it, that which was suitable for 
growing apples commercially.’ 

“He knows a Mr. Amos who has been in their 
organization, that is Mr. Morris’ organization; did 
not know him very well and does not know that he 
tried to sell this orchard and failed. Whereupon 
witness was asked whether he had a scale by which he 
turned to increase the price, and testified that he had 
a memorandum of that character among his papers; 
a memorandum was produced and showed that the 
figures amount to $1,486,200; that 10 per cent of 
that would be $148,620; that he prepared this memo¬ 
randum containing this information; 1 60 acres at 
$300 per acre; 100 acres at $350 per acre; 200 acres 
at $400 per acre; 200 acres at $420 per acre/ and so 
on, increasing about $20 every hundred acres, and 
then he comes down to 348 acres at the last at $580 
an acre. Witness was asked whether those were his 
prices and testified that Mr. Twigg knew about those 
prices and that they ran through a period of three, 
four and five years, and that they ran about three 
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years; Mr. Twigg did not have a memorandum of 
these. Being asked if Mr. Twigg knew, for instance, 
that after the first 360 acres witness was charged $420 
an acre and the next $444, witness testified that Mr. 
Twigg knew the price would be increased gradually. ,, 
(R., 49 and 60.) 

• 

Besides being speculative, the estimate of the amount for 
which the property could be sold was based on the contention 
of the appellants that they could fix the price per acre at 
any sum they wished, so long as it netted the appellee $300 
(R., 51). 

ARGUMENT. 

i 

L 

The appellants are not entitled to recover commis¬ 
sions for procuring offers from prospective purchasers 
to purchase the orchard lands of the appellee. 

In the instant case the appellants agreed in their contract 
with the appellee that the property of the appellee should be 
sold on terms and conditions satisfactory to the appellee. 
By the terms of his contract the appellee had the right to 
reject any offer made to purchase the property if he were 
not satisfied with the terms and conditions of such offer. 
A great many cases are to the point that the appellee in this 
instance need not assign any reason for his rejection of an 
offer; that the question as to whether or not he would accept 
or decline the offer rests entirely within his discretion, and 
that his motives are not to be inquired into by any tribunal. 
There are some other cases that support the proposition that 
he has the right to decline an offer to purchase his property 
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so long as he acts in good faith, but in no event is he de¬ 
prived of his discretion in declining the offer, and that he is 
the sole judge as to whether or not the terms and conditions 
are satisfactory. 

The principle of law involved in this case is the same as 
that in cases where goods are sold upon the approval of the 
buyer. In these cases, and especially those decided in the 
District of Columbia, parties are bound by their contracts as 
they make them. This court, in the case of Rondinella vs. 
Southern R. Co., 32 App. D. C., 65, a suit brought to re¬ 
cover the price of an electric printing machine for blue¬ 
prints, said: 

“Plaintiff here assumed the obligation of furnish¬ 
ing a machine that would be satisfactory to defend¬ 
ant. The sole question of determining the fitness 
of the thing to perform its work was left to the judg¬ 
ment of the defendant. All that was required of 
defendant was that the machine be given a trial, 
which was done. We are not concerned with the 
wisdom or the folly of the plaintiff in making such 
a contract. The extent of the test to which the ma¬ 
chine was to be subjected in order to meet the degree 
of perfection which the defendant thought ought to 
be attained, and the action of the defendant in reject¬ 
ing the machine and returning it to plaintiff, were 
matters left by the express terms of the contract to 
defendant. There was nothing to be left to the 
judgment of a third party; hence nothing for the 
jury to determine. As'to the first and second counts, 
there can be no recovery by the plaintiff.” 
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The same was stated in the case of Bayer Steam Soot 
Blower Company vs. Cornell Company, 47 App. D. C., 146. 

See also McCarren vs. McNulty, 7 Gray, 139. 

Brown vs. Foster, 113 Mass., 136. 

Silsby Mfg. Co. vs. Town of Chico, 24 Fed., 893. 

Gibson vs. Cranage, 39 Mich., 49. 

Mfg. Co. vs. Bush, 40 Vt., 528. 

Gray vs. Cent. R. Co. of N. J., 11 Hun., 70. 

McClure vs. Briggs, 58 Vt., 82. 

Williams Mfg. Co. vs. Standard Brass, 173 Mass., 356. 

Machen on Sales, Sec. 667, 35 Cyc., 235. 

The record does not disclose any evidence of bad faith 
on the part of the appellee in rejecting the contracts. With 
regard to the St. Julian Marshall offer, the first one entered 
into, the appellee had a right to reject it. While the price 
of $300 per acre was as provided for in the contract between 
the parties, yet its terms and conditions were not satisfactory 
to the appellee, and there is no evidence that he acted in bad 
faith in declining to accept this offer. 

The second offer, the one from C. C. Johnson, dated Sep¬ 
tember 13, 1913, for 35 acres, was accepted by the appellee, 
who at the time of the acceptance did not know that on the 
day previous an offer had been made to the appellee through 
the appellants by St. Julian Marshall to purchase 25 acres, 
which, together with the Johnson offer, made 60 acres at the 
sale price of $300 an acre, in violation of the specific terms 
of the contract between the parties. In addition to this, the 
appellants, on behalf of the appellee, entered into a side 
agreement with Johnson to employ him in and about the 
property of the appellee at a salary of $50 per month, with- 
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out the knowledge or consent of the appellee. Moreover, 
Johnson stopped the payment of the check given as initial 
payment under his offer and canceled the offer. 

The Mallory and R. C. Marshall offers contained terms 
and conditions not only in violation of the contract between 
the parties as to the price per acre, but in other respects were 
objectionable. Moreover, these offers provided that the de¬ 
ferred payments should extend over a period of six years. 
The same was true as to the St. Julian Marshall offer. This 
is important as bearing upon the good faith of the appellee 
in rejecting these offers. He had previously a contract with 
the Continental Trust Company, trustee, wherein it was 
provided that no property could be sold on such terms that 
would necessitate the deferred payments extending over a 
period longer than five years. The appellants contend that 
they did not know of this provision in the contraet between 
the appellee and the Continental Trust Company. That is 
beside the question. It is sufficient that such contract was 
in existence, and it was not necessary, for the purposes of 
this case, that the appellants know of its existence. 

Coming to the Carter offer, the last one made, this was 
dated December 29, 1913, just two days before the end of the 
period in which the appellants were required to sell 100 
acres, and taken with the other offers, as the appellee con¬ 
tends, covered just enough acreage to make up that sum. 
It is plain from the testimony that the appellants knew 
when they procured this offer that its terms and conditions 
would be unsatisfactory to the appellee. Without a doubt, 
the appellee had the right to reject this offer. 

From the foregoing it will appear that the appellants are 
not entitled to anything by way of commission for the offers 
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procured by them, since they were not accepted by the 
appellee and since he had a right, under the terms of his con¬ 
tract, to decline the acceptance of them. This is not only 
important in the light of the claim for commissions by 
reason of the procurement of these offers, but also bearing 
on that portion of the contract which required the appellants 
to sell 100 acres before December 31, 1913, with which pro¬ 
vision there clearly was no compliance on part of the ap¬ 
pellants. 

n. 

The appellants should not recover anything for the 
alleged breach of contract between them and the ap¬ 
pellee* 

We contend, and we think rightly, that the appellants were 
not entitled to continue the sale of the orchard land of the 
appellee after December 31, 1913, because they failed to sell 
100 acres of this land, as required in the contract between 
the parties. Assuming, however, that the facts can be so 
distorted that it can be said that the appellee acted in bad 
faith in rejecting every offer to purchase his land procured 
by the appellants, and by reason thereof the appellants be¬ 
came entitled to continue the sale of the orchard land of 
the appellee, still the appellants cannot recover in this suit 
anything but nominal damages, since the appellants’ claim 
is for anticipated profits—what they estimate they probably 
would have realized had they been allowed to continue as 
the agents of the appellee. These profits are too speculative 
and uncertain to entitle the appellants to recover. A reading 
of the appellant Jacob Ruedy’s testimony as it appears on 
pages 49 and 50 of the record is all that is necessary to con- 
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vince one of the speculative and uncertain character of 
the profits which he claimed he and his brother, Casper 
Ruedy, would have realized from this venture. The estimate 
of the probable profits, submitted by way of a memorandum 
in the testimony of the appellant Jacob Ruedy, is dependent 
upon numerous uncertain and changing contingencies and 
does not constitute a definite and trustworthy measure of the 
actual damages. From the very nature of this case, the dam¬ 
ages claimed by the appellants are not susceptible of proof 
with any reasonable degree of certainty, and at most are 
but mere expectations and anticipation of the business which 
the appellants expected to do, and, indeed, they were based 
on the false assumption that they had the right to increase 
the price at which this property could be sold as and when 
they wished. This will appear from the testimony of Jacob 
A. Ruedy on page 51 of the record. 

This same question has been before the courts in many 
cases, and by the overwhelming weight of authority the 
appellants are not entitled to recover damages in the in¬ 
stant case because they have proved none. 

The leading case in which this rule of law is laid down, 
and which is cited in nearly all of the subsequent decisions, 
is that of Howard vs. Stillwell and Bierce Manufacturing 
Company, 139 U. S., 199; 35 Law Ed., 147: 

‘‘The remaining assignment of error, which relates 
to the striking out of so much of the defendants’ 
plea as sought a recovery of profits, and the refusal of 
the court to allow any evidence to be introduced in 
support of it, needs no extended consideration. The 
question raised by it is, whether the auticipated profits 
of the defendants resulting from grinding wheat into 
flour and selling the same, had the mill been com- 



pleted at the date specified in the contract, can be re¬ 
covered by way of damages for delay in putting up 
the mill machinery. 

“The authorities, both in the United States and 
England, are agreed that, as a general rule, subject to 
certain well-established qualifications, the anticipated 
profits prevented by the breach of a contract are not 
recoverable in the way of damages for such breach; 
but in the application of this principle the same uni¬ 
formity in the decision does not exist. In some cases 
of almost exact analogy, in the facts, the adjudications) 
of the courts in the different States are directly op¬ 
posite. The grounds upon which the general rule 
of excluding profits, in estimating damages, rests, are 

(1) that in the greater number of cases such ex¬ 
pected profits are too dependent upon numerous un¬ 
certain and changing contingencies to constitute a 
definite and trustworthy measure of actual damages; 

(2) because such loss of profits is ordinarily remote 
and not, as a matter of course, the direct and im¬ 
mediate result of the non-fulfillment of the contract; 

(3) and because most frequently the engagement to 
pay such loss of profits in case of default in the per¬ 
formance is not a part of the contract itself, nor can 
it be implied from its nature and terms. Sedgwick 
on Damages, 7th ed., vol. 1, p. 108; The Schooner 
Lively, 1 Gall., 315, 325, per Mr. Justice Story; The 
Anna Maria, 15 U. S., 2 Wheat., 327 (4:252); The 
Amiable Nancy, 16 U. S., 3 Wheat., 546 (4:456); 
La Amistad de Rues, 18 U. S., 5 Wheat., 385 (5:115); 
Smith vs. Congry, 42 U. S., 1 How., 28 (11:35); 
Parish vs. United States, 100 U. S., 500, 507 (25:763, 

' 766); Bulkley vs. United States, 86 U. S., 19 Wall., 37 
(22:62).” 
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This principle was upheld by Mr. Justice Brewer in the 
decision rendered in the case of Cincinnati Siemens-Lungren 
Gas Company vs. Western Siemens-Lungren Co., 152 U. S., 
198; 38 Law Ed., 411, where the court quotes the rule laid 
down in the Howard case. 

There is a long and unbroken line of decisions in the 
Federal courts to the effect that speculative and uncertain 
damages cannot be recovered. 

“Damages which are the natural and probable 
result of a breach of a contract, and which may be 
reasonably anticipated therefrom, but which are so 
speculative and so dependent upon numerous and 
changing contingencies that their amount is not 
susceptible of proof with any reasonable degree of 
certainty, may not be recovered. Howard vs. Manu¬ 
facturing Co., 139 U. S., 199, 205-210; 11 Sup. Ct., 
500, and cases there cited; Cahn vs. Telegraph Co., 
46 Fed., 40.” 

Central Trust Co. vs. Clark, 92 Fed. Rep., 
293. 

In the case of Pellet vs. Manufacturers' and Merchants' 
Insurance Company, 104 Fed. Rep., 502, the plaintiff claimed 
the loss of anticipated profits resulting from a breach by 
the defendant in taking from him their general agency in 
the fire-insurance business, one of the defenses was that the 
profits, the basis of the plaintiff’s claim, were too speculative. 
The court agreed w T ith the contention of the defendant and 
said: 

“A clearer conception of the cogency of this con¬ 
clusion may be obtained by a look into similar rela¬ 
tions in the other fields where brokers are employed. 
A broker employed exclusively to sell upon commis- 
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sion real estate, grain, or live stock, through a given 
period, may insist that, if within that period sales are 
made through another agency, his commissions shall 
be paid notwithstanding. His right, in that respect, 
is founded upon the implied promise that he shall 
receive commissions upon all sales made. But if 
the owner of the real estate, grain, or live stock 
chooses, in the exercise of his judgment, to retain 
his property, and make no sales, the broker may not 
recover according to the measure of his mere ex¬ 
pectancy; for there is no implied contract that the 
owner shall be deprived of the right to determine 
when he shall sell, or how much he shall sell, or 
whether he shall sell at all. 

“We find nothing in the agreements under con¬ 
sideration that puts the defendant in error in any 
different relation to its brokers. It is bound, possibly, 
to them, to transact through them whatever business 
it may do within the territory named, and to pay 
them therefor the stipulated commission upon the 
business done; if so, it is bound, likewise to observe 
these obligations through the period provided. But 
it is not bound, any more than is the owner of the real 
estate in illustration given, to make good to the brokers 
what may have been their mere expectations of the 
business to be done. It has not made the agents its 
master in the control of matters that may go to the 
very heart of its affairs.” 

The leading case in the Federal courts, which is cited with 
approval in a great many decisions, is Central Coal & Coke 
Co. vs. Hartman, 111 Fed. Rep., 96. The whole subject of 
speculative profits is thoroughly discussed, and the court 
in rendering its decision uses this language: 

“The only damages claimed in the petition and the 
only losses which the plaintiff sought to prove at the 
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trial were the loss of some of the expected profits of 
his business of buying and selling coal between Jan¬ 
uary 1, 1897, and January 25, 1899. Compensation 
for the legal injury is the measure of recoverable dam¬ 
ages. Actual damages only may be secured. Those 
that are speculative, remote, uncertain, may not form 
the basis of a lawful judgment. The actual damages 
which will sustain a judgment must be established, 
not by conjectures or unwarranted estimates of wit¬ 
nesses, but by facts from which their existence is 
logically and legally inferable. The speculations, 
• guesses, estimates of witnesses, form no better basis 
of recovery than the speculations of the jury them¬ 
selves. Facts must be proved, data must be given, 
which form a rational basis for a reasonably correct 
estimate of the nature of the legal injury, and of the 
amount of the damages which resulted from it, before 
a judgment of recovery can be lawfully rendered. 
These are fundamental principles of the law of dam¬ 
ages. Now, the anticipated profits of a business are 
generally so dependent upon numerous and uncertain 
contingencies that their amount is not susceptible of 
proof with any reasonable degree of certainty; hence, 
the general rule that the expected profits of a com¬ 
mercial business are too remote, speculative, and un¬ 
certain to warrant a judgment for their loss. How¬ 
ard vs. Manufacturing Co., 139 U. S., 199, 206; 11 
Sup. Ct., 500; 35 L. Ed., 147; Cinn. Siemens-Lungren 
Gas Illuminating Co. vs. Western-Siemens-Lungren 
Co., 152 U. S., 200, 205; 14 Sup. Ct., 523; 38 L. Ed., 
411; Trust Co. vs. Clark, 92 Fed., 293, 296, 298; 34 
C. C. A., 354, 357, 359; Simmer vs. City of St. Paul, 
23 Minn., 408, 410; Griffin vs. Colver, 16 N. Y., 
489, 491; 69 Am. Dec., 718. * * * 

“He who is prevented from embarking in a new 
business can recover no profits, because there are no 


provable data of past business from which the fact 
that anticipated profits would have been realized can 
be legally deduced. 1 Sedg. Dam., Sec. 183; Red vs. 
City Council, 25 Ga., 386; Kenny vs. Collier, 79 Ga., 
743; 8 S. E., 58; Greene vs. Williams, 45 Ill., 206; 
Hair vs. Barnes, 26 Ill. App., 580; Morey vs. Light 
Co., 38 N. Y. Super. Ct., 185. 

% 

******* 

“Testimony of this character is nothing but con¬ 
jecture, and it presents no substantial evidence to 
make certain the profits that were lost, if any. Ex¬ 
pected profits are, in their nature, contingent upon 
many changing circumstances, uncertain and remote 
at best. They can be recovered only when they are 
made reasonably certain by the proof of actual facts, 
which present data for a rational estimate of their 
amount. The speculations and conjectures of witness 
who know no facts from which a reasonably accurate 
estimate can be made form no better basis for a judg¬ 
ment than the conjectures of the jury without facts.” 

The following are some of the cases in which this ques¬ 
tion has been raised and decided: 

“The other consideration was the increased busi¬ 
ness that might have grown out of the enlargement 
of the plants and the fact of the combination. Is it 
possible, then, that any data can be obtained from 
which it can logically and legally be inferred what 
the judgment of the board of directors and executive 
committee of the enlarged company affected by these 
two considerations would have been? I do not think 
such data can be obtained. It is well settled in this 
matter of lost profits that profits which it was an¬ 
ticipated might or would grow out of a new business 
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cannot be recovered, and that because they cannot 
be made out with reasonable certainty. This is no* 
where better put than by Judge Sanborn in the case 
of Central Coal & Coke Co. vs. Hartman, 111 Fed., 
96; 49 C. C. A., 244. * * * 

“It may be said that the business of the two com¬ 
panies involved here was established. That may be 
true, but the business to be conducted by the two 
together was not established. It was new, entirely in 
the future, and it is the profits which would have 
grown out of this new business, due to the fact of 
the combination and the shutting out of competition, 
that is sought to be recovered. Beside, the certainty 
of the claim for such lost anticipated profits is affected 
by two other considerations. One is the period of 
time it covers. Is it for a day, or a week, or a year, 
or during the life of the corporation, though it may be 
forever, or is it limited by the accident as to the time 
when the action was brought or a trial thereof may 
be hadt In the case of Howard vs. Manufacturing 
Co., 139 U. S., 199; 11 Sup. Ct., 500; 35 L. Ed., 147, 
recovery of profits of a new business was denied, even 
though the claim covered a definite period of time, 
to wit, from the day of the breach of the contract to 
furnishing the flour-mill machinery to the date when 
it was actually furnished.” 

Crocker-Wheeler Co. vs. Bullock, 134 Fed., 
241. 

“It is contended, however, that the only damages 
pleaded are loss of profits, and that the nature, char¬ 
acter, extent, and facts showing the certainty of such 
loss of profits have not been sufficiently set forth. It 
is true that the general rule is that the expected profits 
of a commercial business are generally too remote, 
speculative, and uncertain to sustain a judgment for 
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their lose. But there is an exception to this rule, to 
the effect that the loss of profits from the destruction, 
interruption, or depression of an established business 
may be recovered, if the plaintiff makes it reasonably 
certain by competent proof what the amount of his 
loss actually was. It is true that the proof must pass 
the round of conjecture, speculation, or opinion not 
founded on facts, and must consist of actual facts, 
from which a reasonably accurate conclusion regard¬ 
ing the cause and the amount of the loss can be log¬ 
ically and rationally drawn. Central Coal & Coke Co. 
vs. Hartman, 111 Fed., 96, 98, 99, 102; 49 C. C. A., 
244, 246, 247, 250. 

Homestead Co. vs. Des Moines Electric Co., 
248 Fed Rep., 439. 

The trial court did not err in directing a verdict for the 
defendants in this case because of the uncertainty of the 
profits and on account of their speculative nature. This was 
done in the case of Bowen vs. Illinois Cent. R. Co ., 136 Fed. 
Rep., 306, in which it was held: 

“Evidence that leaves the jury to roam at will in 
the field of conjecture and speculation to find a ver¬ 
dict can no more be tolerated by courts of justice than 
a judgment without any evidence (Central Coal & 
Coke Company vs. Hartman, 111 Fed., 98, 100; 49 
C. C. A., 244). On this ground alone the action of 
the circuit court in directing a verdict for the defend¬ 
ant might well be sustained.” 

And, likewise, in the case of Swift & Co. vs. Johnson, 138 
Fed. Rep., 867, in which Mr. Justice Van Devanter, in a 
well-reasoned opinion, says: 

“The State court has uniformly held that the 
statute authorizes the recovery of compensatory dam- 
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ages only, excluding all punitive elements, and this 
court is therefore controlled by the rule of general 
law applied by the Federal courts, which, in respect 
of the right to and the assessment of purely com¬ 
pensatory damages, excludes all consideration of 
matters which rest in speculation, conjecture, or 
fancy. Richmond & Danville R. Co. vs. Elliott, 149 
U. S., 266; 13 Sup. Ct., 837; 37 L. Ed., 728; Boston 
& Albany R. Co. vs. O’Reilly, 158 U. S., 334, 336; 
15 Sup. Ct., 830; 39 L. Ed., 1006; Central Coal & 
Coke Co. vs. Hartman, 49 C. C. A., 244; 111 Fed., 96; 
Chicago & Northwestern R. Co. vs. De Clow, 61 C. C. 
A. 34; 124 Fed., 142. 

“Because the evidence conclusively established 
that the father had lost his legal right to the services 
and earnings of the son during his minority, and 
because, apart from this legal right, there was no sub¬ 
stantial evidence of a reasonable expectation of pe¬ 
cuniary benefit to the father from a continuance of 
the life of the son, the instruction limiting the re¬ 
covery to nominal damages should have been given. 
Atchison, Topeka & Santa Fe R. Co. vs. Weber, 33 
Kan., 543, 551; 6 Pac., 877; 52 Am. Rep., 543; 
Coal Co. v#. Limb, 47 Kan., 469, 471; 28 Pac., 181.” 

And this is the rule in the State courts. Judge Selden, 
in the case of Griffin vs. Colver, 16 N. Y., 489, held that— 

“The only point made by the appellants is, that in 
estimating their damages on account of the plaintiff’s 
failure to furnish the engine by the time specified in 
the contract they should have been allowed what the 
proof showed they might have earned by the use of 
such engine, together with their other machinery, 
during the time lost by the delay. This claim was 
objected to, and rejected upon the trial as coming 


within the rule which precludes the allowance of 
profits, by way of damages, for the breach of an exec¬ 
utory contract. 

“To determine whether this rule was correctly 
applied by the referee, it is 'neeefesary to recur to the 
reason upon which it is founded. It ismot a primary 
rule, but is a mere deduction from that more general 
and fundamental rule >wbich requires that the dam¬ 
ages claimed should in all cases be Shown, by clear 
and satisfactory evidence, to have been actually sus¬ 
tained. It is a welheBtablished rule* of the common 
law that the damages to be recovered for a breach of 
contract must be shown with certainty, and not left 
to speculation or conjecture; mid it is under this rule 
that profits are excluded from the estimate of dam¬ 
ages in such cases, and not because there is anything 
in their nature which should per se prevent their 
allowance. Profits which would certainly have been 
realized but for the defendant’s default are recover¬ 
able; those which are speculative or contingent are 
not. 

“Hence, in an action for the breach of a contract 
’to transport goods, ‘the difference between the price 
at the point where the goods are and that to which 
they were to be transported is taken as the measure 
of damages; and in an action against a vendor for 
not delivering the chattels sold, the vendee is allowed 
the market price upon the day fixed for the delivery. 
Although this, in both cases, amounts to an allow¬ 
ance of profits, yet, as those profits do not depend 
upon any contingency, their recovery is permitted. 
It is regarded as certain that the goods would have 
been worth the established market‘price at the place 
and on the day when and where they should have 
been 'delivered. 
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“On the other hand, in cases of illegal capture, or 
of the insurance of goods lost at sea, there can be 
no recovery for the probable loss of profits at the 
port of destination. The principal reason for the 
difference between these cases and that of the failure 
to transport goods upon land is that in the latter 
case the time when the goods should have been de¬ 
livered, and consequently that when the market price 
is to be taken, can be ascertained with reasonable 
certainty, while in the former the fluctuation of the 
markets and the contingencies affecting the length 
of the voyage render every calculation of profits 
speculative and unsafe. 

“There is also an additional reason, viz., the diffi¬ 
culty of obtaining reliable evidence as to the state of 
the markets in foreign ports; that these are the true 
reasons is shown by the language of Mr. Justice Story 
in the case of Schooner Lively, 1 Gall., 315,* which 
was a case of illegal capture. He says: ‘Independent 
of all authority, however, I am satisfied upon prin¬ 
ciple that an allowance of damages, upon the basis 
of a calculation of profits, is inadmissible. The rule 
would be in the highest degree unfavorable to the 
interests of the community. The calculation would 
proceed upon contingencies, and would require a 
knowledge of foreign markets to an exactness in 
point of time and value which would sometimes pre¬ 
sent embarrassing obstacles. Much would depend 
upon the length of the voyage and the season of the 
arrival, much upon the vigilance and activity of the 
master, and much upon the momentary demand. 
After all, it would be a calculation upon conjectures 
and not upon facts.’ ” 

This rule has been upheld in the District of Columbia, 
and in the case of Kilbourn vs. Thompson, reported in Mac- 
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Arthur and Mackey’s Reports, page 401, the following 
charge to the jury was given and it was upheld: 

“But another thing you must bear in mind, and 
that is, that in a matter of this sort you are to act not 
upon mere conjecture, but proof. It must be estab¬ 
lished to your satisfaction that the plaintiffs business 
was really affected by this illegal confinement, and 
the proof must be directed to the business of the 
plaintiff existing at the time of his imprisonment. 
You cannot deal with mere possibilities that lay in 
the womb of the future. Let me illustrate this. 
Suppose the plaintiff, at the time of his arrest, was 
largely employed by property-holders here as a col¬ 
lector of their rents, and that he had a certain estab¬ 
lished income from that source, and that in conse¬ 
quence of his being confined in the jail all these 
parties took their business away from him. That 
would be a plain, tangible fact, one susceptible of ap¬ 
preciation and estimation. You could say exactly 
what business was lost by him in consequence of the 
confinement. But suppose nothing of that sort 
existed, but the plaintiff simply said on the stand as 
a witness that but for the arrest he would in the 
future, he believed, have had certain business and 

would have realized a certain income. That is 

% 

merely conjecture. It is speculative. The law does 
not allow evidence of that description to be received, 
nor does it allow a jury to consider these mere possi¬ 
bilities as grounds for assessing damages. I there¬ 
fore said to you in the written instructions that while 
you may allow for any established business of value 
which was, in your judgment, destroyed by the action 
of the defendant, you are not at liberty to allow for 
speculative and conjectural gains which either he, or 
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he may suppose he might have made in the future 
but which are not the subject of strictly legal proof.” 

And later, in the case of Gurley vs. MacLennan , 17 App. 
D. C., 170y anticipated profits were sought to be recovered, 
but the court said: 

“We think that the case is governed by the general 
rule laid down in the case of Howard vs. Stillwell & 
Bierce Manufacturing Co., 139 U. S«, 199, where it is 
said, in accordance with the almost unanimous, agree¬ 
ment of all the authorities, both in England and the 
United States, that, ‘as a general rule, subject to cer¬ 
tain well-established qualifications, the. anticipated 
profits prevented by the breach of a contract are not 
recoverable in the way of damages for such a 
breach” 

The leading English case, which has been approved and 
adopted by the Supreme Court of the United States and 
practically every court in this country, is that of Hadley vs. 
Baxendale. This case has been discussed in all its phases 
in Wood’s Mayne on Damages, and in section 21 of that work 
we find: 

“In all the cases last referred to the carriage was 
by land. In a very recent case, however, it has been 
decided that the same principle, does hot apply to 
cases of carriage by sea. An action was brought in the 
admiralty court by the assignee of, goods against a 
British ship, to recover damages incurred from an 
unreasonable, delay in their carriage Damages, being 
admitted, a reference was made to the registrar, as¬ 
sisted by merchants, to find the amount. He found 
that a fall in the market value of the goods had taken 
place between the time of actual delivery and the 
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time at which they ought to have been delivered. 
This amount, however, he refused to grant, saying 
that it had never been the practice in the court of 
admiralty to give such damages, and though it con¬ 
stantly happened that by accidents, such as collisions, 
goods were delayed in their arrival, it had never been 
the custom to include in the damages the loss of 
market. He reported, therefore, that the plaintiff 
was only entitled to 5 per cent interest on the in¬ 
voice value of the goods during the period of delay. 
On appeal, Sir Robert Phillimore awarded the full 
damages claimed, on the authority of the previous 
cases, but the report of the registrar was confirmed by 
the court of appeals, and that of Sir Robert Philli¬ 
more was reversed. Mellish, L. J., said: ‘If goods are 
sent by a carrier to be sold at a particular market; if, 
for instance, beasts are sent by railway to be sold 
at Smithfield, or fish is sent to be sold at Billingsgate, 
and, by reason of delay on the part of the carrier, they 
have not arrived in time for the market, no doubt 
damage for the loss of market may be recovered. So, 
if goods are sent for the purpose of being sold in a 
particular season, when they are sold at a higher price 
than they are at other times, and if by reason of 
breach of contract they do not arrive in time, dam¬ 
ages for loss of market may be recovered. Or, if it 
is known to both parties that the goods would sell at 
a better price if they arrive at one time than if they 
arrive at a later time, that may be a ground for giv¬ 
ing damages for their arriving too late and selling for 
a lower sum.’ He then pointed out that the cases 
were all cases of carriage by land, and were treated 
by the courts as if the goods were consigned for the 
purpose of immediate sale. ‘The difference between 
cases of that kind and cases of the carriage of goods 
for a long distance by sea seems to be very obvious. 
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In order that damages may be recovered, we must 
come to two conclusions: Firet, that it was reason¬ 
ably certain that the goods would not be sold until 
they did arrive, and, secondly, that it was reasonably 
certain that they would be sold immediately after 
they arrived, and that that was known to the carrier 
at the time when the bills of lading were signed. It 
appears to me that nothing could be more uncertain 
than either of those two assumptions in this case. 
Goods imported by sea may be, and are every day, sold 
while at sea.’ ‘In this particular case the plaintiff 
did not sell the goods when they arrived, for he sold 
them some months afterwards, when a further fall 
had taken place in the market. How can we tell 
that he would not have done exactly the same thing 
if the goods had arrived in time? Therefore, it seems 
to me, that to give these damages would be to give 
speculative damages—to give damages when we can¬ 
not be certain that the plaintiff would not have suf¬ 
fered just as much if the goods had arrived in time/ ” 

Conclusion. 

~ f Cf * ■. . ' . 

Considering the facts and the law, as we find it, we re¬ 
spectfully contend that the learned trial justice committed 
no error in directing a verdict in favor of the appellee, and 
that the judgment rendered below should be affirmed. 
Respectfully submitted, 

CHARLES A. DOUGLAS, 
CONRAD H. SYME, 

JO. V. MORGAN, 

Attorneys for Appellee. 
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